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IIpoananizoBaHO MNHUTAHHS TMPABOBOI0 3aKpilUIeHHS] PEXKUMY O0COOJIHBHUX YMOB B
yCTaHOBAX BUKOHAHHS MOKapaHb y JesKUX 3apyOikHMX Aep:xkaBax. [as npuxaaxy oopaHo
Pecny6aiky binopycb Ta PecnyOiixy Ka3axcran, siki mpoTsiroM ocTanHix pokiB 3aiiicHIoBaIU
pedopmu y wiii cdepi Ta ki noB’' A3aHi 3 YKpaiHo0 CIJILHUM NPABOBUM MHHYJIHUM.
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BOITPOCHI PEXKUMA OCOBBIX YCJIOBUHM B YUYPEXKJIEHUAX
MCIIOJTHEHUS HAKA3AHWM (3APYBEKHBIN OIIBIT)

Crathsl NOCBSIICHA AHAIU3Y BONPOCOB MPABOBOr0 3aKpPeILUICHHs pPe:KUMa 0codax
YCJIOBMIl B YyUpesKIeHHAX UCIOJHEHUS HAKA3aHW BHe KOTOPLIX 3apy0eKHBIX rocyJapcTBax.
Jdas npumepa BbIOpanbl Pecnybiamka benapycs u PecnmyOiuka Ka3zaxcran, kotopble
BTEYCHME IMOCJIEAHMX JIET OCYLIECTBJsIIM ped)opMbI B 3TOi cepe U CBA3AHBI ¢ YKPaHMHOU
O00LIMH NPaBOBbIM MPOLLJIBIM.

KuaroueBble cioBa: HakazaHue, OCYKAEHHBIH, pe:KUM, 003aHHOCTH, NIPaBa.

K. Marysyuk

QUESTIONSOF THE MODE OF THE SPECIAL TERMS
IN ESTABLISHMENTSOF IMPLEMENTATION
OF PUNISHMENTS
(FOREIGN EXPERIENCE)

The article is sanctified to the analysis of questions of the legal fixing of the mode of the
special terms in establishments of implementation of punishments in some foreign states. For
an example Republic of Belarus and Republic of Kazakhstan were selected, that carried out
reformsin this field during the last years and related toUkraine by the general legal past.

Key words: punishment, convict, specialterms, duties, rights.

IMocTtanoBka mpoOsjemu. CucremMa BUKOHaHHS IMOKapaHb B YKpaiHi NOTpeOye KapauHAITBHHX
pedopm. Ii Baxkko Ha3Batu e(EKTHBHOIO Ta TaKOIO, IO BIAMOBIIA€ €BPONMECHCHKUM TpaiuiiisaM. Llik
cutyanii cnpusie i ynHHMA KpHMiHAJIBHO-BUKOHABYMH KOJEKC YKpaiHH, KU MICTHUTH JOBOJI Oararto
nporanuH. OJHIEI0 3 HUX MTOBHOIO MipOI0 MO>KHA BB)KATH MTPABOBE 3aKPITIICHHS PEKUMY OCOOIHBHX YMOB
B yCTaHOBaX BUKOHAHHS MOKAPaHb.
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HesBakaroun Ha 3arajioM 4iTke BUKJIaJICHHS IPUIHCIB 3raJIaHOl BUIIE HOPMH, OCTaHHS € HE TIOBHOIO
1 BUMarae KoperyBaHHs. Jlo I[bOro X 3aK/IMKAaIOTh YUCJICHHI BITUM3HSHI Ta 3apyObXKHI TEHONOTH Ta
MPaBO3aXUCHHUKH.

BoaHodac He 30BCIM JOPEUHHUMH BHIAIOTHCS 171€1 MPOCTOr0 KOIIIOBAHHS BIANOBIIHUX IPUITHUCIB
MPOBIIHUX €BPOINEHCHKHUX JIepKaB, K TaKUX, 110 BUTPHUMAIH IMEPEBIpKYy 4acoM 1 Ha HaJGKHOMY piBHI
BpEr'yJIbOBYIOTh 3TrajlaHi MUTaHHS. Ha Hamy IyMKy, 3aJlydeHHs 3raJlaHHX HOPM Y BITUM3HSHE IPaBOBE
rmoJie He OyJie BUNIPAaBJAaHUM, OCKUIBKH Hi HalliOHAJIbHE 3aKOHOIABCTBO, Hi TPABOBI TPAAMILIl 0 TAKKUX 3MiH
HE TOTOBI, 110 CIPUYUHUTH (HaKTHUHY HEMOXIIMBICTh HAIGKHOI peatizailii 3raJlaHiX MPHUITUCIB.

Came TOMYy, SIK BUJA€ThCS, HAa TEPIIMA TUTAH BHUXOAWTH BHUBYEHHS JIOCBiAYy pedopMyBaHHS
MPaBOBOT'0 3aKPIIICHHS PEKUMY OCOOJIMBHX YMOB B YCTAaHOBAaX BHKOHAHHS TOKapaHb y THX JIepKaBax,
SKi, TO-TIepIle, TOB s3aHi 3 YKpaiHOW CHOUILHUM MHHYJIUM Ta JOHEJaBHA CHUIBHUMH TPaBOBUMH
MO3MINISIMH, Ta SIKi, TO-APYre, caMmi HEoJaBHO 31MCHIOBAIN CIIpoOM mpoBeneHHs pedopm y 1ikd chepi,
Hanpukiaj, Pecryomiku Binopyce ta Pecniyoniku Kazaxcran.

AHani3 aocaimkeHHs npodaemu. [TutanHs MpaBoOBOro 3aKpilICHHS PEKUMY OCOOJIHBHX YMOB B
yCcTaHOBaX BWUKOHAHHS TOKapaHb B YKpaiHi JOCI BUBYEHO JIMIIEC MOBEPXOBO, Y MOEIHAHHI 3 IHIINMH
MUTAHHSME KPUMIiHaJbHO-BUKOHABYOrO mpasa. L{o k& crocyeTbcs aHamizy 3apyOiKHOIO JOCBiAY y I
cepi 3arangom, a Takox aocBiny Pecnyoniku Binopyck Ta Pecniy0Oniku Kasaxcran 30kpema, TO BiH J10Ci HE
OyB MPEeMETOM BITYU3HSIHUX HAYKOBUX PO3BIJIOK.

BpaxoByroun, 110 TUTaHHS TPABOBOTO 3aKPIIUICHHS PSKUMY OCOOIHMBHX YMOB B YCTaHOBaX BHKO-
HaHH# MMoKapaHb B PecriyOumini binopycs ta PecniyOmini Kazaxcran moci He Oyiiu mpeaMeToM BITUHM3HSIHUX
HAyKOBHX PO3BIJIOK, BHBUCHHS TIOTPEOYIOTh yCi ACIIEKTH IIbOTO MUTAHHSI.

Merta cTaTTi. Y CBIJOMIIIOIOUH, 10 B MEKaX OJIHIET KOPOTKOI HAYKOBOI CTaTTI BUBYUTH BCI TUTAHHS,
OB’ sI3aHI 3 NUTAHHIMH IPABOBOIO 3aKPIMUICHHS PEKUMY OCOOJMBHX YMOB B YCTAHOBaX BHKOHAHHS
nokapanb y PecnyOmini Bimopyck Ta PecnyOmini KaszaxcraH, My 3BepHEMO yBary JIMIle Ha HaHOUIBII
0a30Bi MMOJIOYKEHHS, 3AIMIIMBIIN BCE 1HIIE JUIS [TOJAJIbIINX HAYKOBUX PO3BIJOK.

Buknan ocHoBHOro marepianay. 3 METOI YiITKIIOTO Ta MOKA30BINIOTO MOPIBHSHHS IMOTIOHUX
MPaBOBUX MPHUNKCIB y 3aKkoHOAAaBCTBI PecnyOmiku bimopycs Ta PecnyOmiku Ka3zaxcran, crnpoOyemo
MOPIBHATH, BIAMOBIBIIK Ha KIIIOYOBI, 3 HAIIIOTO OISy, TUTAHHS.

VY SKHX BHIIAJKAX MOKJIMBE BBeJeHHS pe:KUMY 0COOJTUBUX YMOB?

Y. 1 cr. 76 KBK Pecnybniku binopych 3a3nauae, mo BiH Moxe OyTH BBEACHHUH y pa3i CTHXiITHOTO
JIuXa, TPYMOBUX BIIMOB 3aCyIXKEHHX BiJ| Mpalli, MpuioMy ik, IHIIIOT HETTOKOPH, a TAKOXK I'PYIMOBUX i, SIKi
rpy0o0 MOpYyIIYyIOTh BHYTPIIIHIHA po3nopsiok [1, €. 74].

4, 1 cr. 101 KBK Pecny0miiku KaszaxcraH HaBOAWTBH JAEIIO IHINI BUIAJAKH 1 BKa3ye, II0 OCTAHHIH
MOJKe OYTH BBEICHMH Yy BUIAJKaX CTUXIMHOTO JINXa, BBEACHHS B pallOHI JTUCIIOKAIlil yCTAHOBY HaJI3BHYAaii-
HOro, ocobnuBoro abo BIMCHKOBOIO CTaHy, B pa3l MacoBHX Oe€3NajiB, a TaKkoX TPYNOBIA HEMOKOpi
3aCy/KCHHX B yCTaHOBaX [2].

Toli camuii epenik yMOB HaBOAATH i [IpaBuia BBeIEHHS pEeKUMY OCOOIHMBHX YMOB y BHIIPABHHX
ycranoBax KomiTery KpuMiHallbHO-BHKOHABYOI cucTeMH MiHicTepcTBa BHYTPINIHIX cripaB PecryOumiku
Kazaxcran (Haka3 Minictpa BHyTpilnHix cripaB Pecriyomiku Kaszaxcran Bin 29 6epesns 2012 poky Ne 182)
[3,c.1].

1o € IOpUIMYHOIO MiICTABOIO /IS BBEIEHHS PEXKUMY 0COOJIMBUX YMOB?

3rigHo 3 4. 1 cr. 76 KBK Pecnybmiku binmopych, Takoro MificTaBOIO € TOCTaHOBA HadalbHUKA
BUIPaBHOI ycTaHoBU. [Ipo BBeZCHHS peXUMY OCOOIHMBOrO CTAHOBHUIIA HAYAIFHUK YCTAHOBH Ma€ HEraHo
MOBIJOMUTH TPOKypopa. PeXUM OCOOIMBOrO CTaHOBHINA CKACOBYEThCS HAYATBHUKOM BHITPABHOL
YCTAHOBH TIC/IS MIPUITMHEHHS TOIH, SKi CTajIM MPUYMHOO T BBEAEHHS HBOro pexumy [1, C. 74]. Ilikaso,
mo KBK PecnyOuniku Binopyck He BCTaHOBIIOE TPAaHHUYHOTO CTPOKY, HA SIKHH MOXE BCTaHOBIIOBATHCH
TaKUN PEKUM.
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y, 2 ct. 101 KBK PecnyoOniku Kaszaxcran 3a3Havae, 110 PEKHM OCOOJIMBMX YMOB BBOAMTHCS 3a
pIllIEHHSM TEpIIOro KepiBHUKA YIOBHOBAKEHOTO OpraHy y cdepi KpUMiHaIbHO-BUKOHABYOI JISITBHOCTI,
noromkennuM 3 ['enepansaum [Ipokypopom Pecryonikn Kazaxcras, Ha CTpOK 0 TPHIIATH 0.

VY pasi HemoCSATHEHHSI METH BBEICHHS PEKUMY OCOOJHMBHX YMOB y 3a3HadeHl TepMiHH, 4ac oro mii
MOJIOBXKYETHCSA BKA3aHUMM TOCAJOBUMHU 0CO0aMH JTOJATKOBO HA TPHAIATE 116 [2].

UYu moxke OyTH 3MiHeHA ONMMcAaHA BHUINE MPOIeAypa BBEIECHHS PE:KMMY OCOOJIMBHUX YMOB i 3a
SIKHX 00CTABMH?

SAxmo KBK Pecny6niku Binopyck He 3ragye mpo Taky MOXIIHBICTB, TO 3TiIHO 13 3aKOHOJaBCTBOM
Pecniy6nikm Kazaxcral, y pas3i BUHMKHEHHS O€3IOCEpENHBOI 3arpo3u >KUTTS 1 370pOB’'I0 3aCyIDKEHHUX,
nepcoHany abo iHMMX 0ci0, KEePIBHUK TEPUTOPIaJbHOTO OpraHy KpHUMiHAJbHO-BUKOHABYOI CHCTEMH 32
MOTO/DKEHHSM 3 KEPIBHUKOM TEPUTOPIaJbHOTO OpraHy BHYTPINIHIX CHpaB 1 MPOKypopoM obiacti abo 3
MPHUPIBHIHUM JI0 HBOTO MPOKYPOPOM, Ma€ MPaBO BBOAWTH 3aXOAW CAMOCTIMHO 3 HEralHUM IIOBiJIOM-
JICHHSIM TIEPIIOT0 KEePIiBHMKA YITOBHOBAYKEHOTO OpraHy y cepi KpuMiHaIbHO-BUKOHABYOI TisUTbHOCTI [2].

VY 1poMy pasi nepiimii KepiBHUK YIIOBHOBAXEHOT'O Oprany y chepi KpUMiHAIbHO-BHKOHABYOL JisUTh-
HOCT1 BIIPOJIOBXK OJIHI€T JOOM 3 JHS OTPUMAHHS TOBIJIOMJICHHS MPUHMAE PIIEHHS PO BBEJCHHS PESKUMY
0co0IMBUX yMOB 200 Tipo BinMiny BBeaeHux 3axoiB (4. 3 cr. 101 KBK Pecny6miku Kaszaxcran) [2].

Y yomy noasirae pexxum ocodauBHX YMOB? SIKi 3MiHM B peskuM BiIOyTTS MOKapaHHS Y TAKOMY
pa3i MokHa BHECTH?

SAx npasuibHO 3a3Havyae K. AptyxoB, y KBK Pecny6miiku Binmopyck okpemi mijgctaBu BBeACHHS
OCOOJIMBUX YMOB 3HAMIIUIM CBOE 3aKOoHOMaBue 3akpimieHus [4, C. 8]. Tak, 3rigHo 3 4. 2 ct1. 76 KBK
Pecniy6niku Binopychk, min 4ac BBENEHHS PEKHUMY OCOOJIMBOTO CTAHOBHUINA HayaJbHUK BHUIIPABHOI yCTa-
HOBH Ma€ MpaBo:

1) npu3ynuHUTH BiANPABKY JIKCTIB 3aCYHKEHUX 1 BPYUYEHHS MPUCIAHUX JIKCTIB, 32 BUHATKOM THX, IO
HAINpaBJSIFOTECS B MPOKYpaTypy W iHIII JiepXKaBHI OpraHW, BPYYEHHs MPUCIAHUX TMOCHIIOK, OaHJeponei,
npuiioM nepenad, HalaHHs 100aueHb, POJIaX MPOIYKTIB XapuyBaHHsI i IPEAMETIB NEPIIoi HEOOX1THOCTI;

2) 0OMEXHTH MepECyBaHHS 3aCYKCHUX Y MEKaX KUTIOBOI 1 BUPOOHHYOT 30H;

3) ckacyBati a00 0OMEXHTH BHXi a00 BUBE3EHHS 3aCYKEHUX 32 MEKI YCTaHOBH;

4) 3a60poHUTH 200 OOMEXHTH BiIBiAyBaHHS YCTaHOBU IPEICTABHUKAMH TPOMAJICHKUX 00’ €IHAHB,
peniriiHuX opraHizalii i 3aco6iB MacoBoi iHpopMaIii;

5) 3a00pOHUTH TIPOBEICHHS MACOBUX KYJIbTYPHO-OCBITHIX, (i3KyJIbTYPHO-CIIOPTUBHHX 3aXOIiB;

6) i30/0BaTH B MEXKax Ili€i yCTaHOBU a00 MEPEBECTH JI0 IHIIMX YCTAHOB 3aCy/XKCHUX, SIKi OpraHizy-
I0Th TPYIOBI MPOTUIPABHI Jii, a00 MPOBOKYIOTh Y MiOYPIOIOTH J0 HUX, ab0 OepyTh aKkTHBHY y4acTh
y HUX;

7) BCTAaHOBUTH B YCTAHOBI MOCUIICHUIT BapiaHT OXOpOHH 1 Harusiay [1, €. 74—75)].

Toii xe mepenmik HaBomuThes 1y cr. 39 3akony Pecny6niku Bimopyck mpo mopsjgok i ymMOBH
yTpuManHs oci6 mix Baptoro Big 16 yeprus 2003 p. Ne 2015-3[5].

4. 4 cr. 101 KBK Pecny6niku Kazaxcran 3a3nauae, mo B mepioa nii pexxumy 0ocoOJIMBUX YMOB B
YCTAHOBI MOXHa MPH3YIMHHUATH 3JIHCHEHHS MpaB 3acy/DKCHUX, BBEICHI MOCHJICHUH BapiaHT OXOPOHHM i
HarIsay, OCOONMMBHI MOPSIOK JOMYCKY Ha 00 €KTH, 3MIHCHHUH PO3MOPSAOK JHS, OOMEXKEHa iSIbHICTH
BUPOOHUYHX, KOMYHAJIbHO-TIOOYTOBUX, KYJIbTYPHO-OCBITHIX, MEIUKO-CAHITAPHUX 1 IHIIKX CITyXkO [2].

UiTKimni 1 KOHKPETHIIIMEM CIIMCOK 3HAXOAWThCs B [IpaBuiiax BBEACHHS PSKHUMY OCOOJIMBHX YMOB
y BUNpaBHUX ycraHoBax KomiTeTy KpHMiHaJIbHO-BUKOHABUOI cCHCTeMH MiHicTepcTBa BHYTPIIIHIX CIIPaB
Pecniyoniku Kaszaxcran (Hakaz Minictpa BHyTpimHiX crnpaB PecryOmiku Kaszaxcran Bim 29 Gepesns
2012 poky Ne 182) [6]. V ocramHiX mepemdadeHo IOIOKEHHS, 3TIAHO 3 SKHM BBEIECHHS PEXKHMY
0COOJIMBUX YMOB IIPHITYCKAE TaKi Jii:

1) mepexim 0coOOBOro CKiaay BHIIPABHOI YCTaHOBH (TEpHTOpianbHOrO aenaprameHTy Komitery kpw-
MiHaJIbHO-BHKOHaBYOI crictemu MBC Pecniyoniku Kaszaxcran) Ha OCHIICHHMI BapiaHT HECEHHS CITyKOH;

2) BUBEICHHS BiIbHOHAWMAHUX MPAIIBHUKIB 1 0Ci0 ®IHOYOI CTAaTi, SKi MPAIfOTh Y BUIPABHIl ycTa-
HOBI, 32 ME&XI1 YCTaHORBH;

3) 3MiHa PO3NOPSAKY [IHs YCTAHOBH;

523



4) BBeneHHs OOMEXKEHb a00 CKacyBaHHS JOIMYCKY Ha 00 €KTH ycTaHOBH (BUPOOHHYI, KOMYHAIbHO-
moOYTOBI, KyJIbTYpPHO-OCBITHI, MEIUKO-CAHITaPHI MPUMIIIICHHS) 1 TIPHIICTIIi 10 HbOTO TEPUTOPIT;

5) mpu3ynuHEeHHs Ha Yac il BKa3aHOr0 PeKUMY peaiizailii IesiKHX MpaB 3acyLKeHuX (mpuadaHHs
MPONYKTIB XapuyBaHHS, HaJaHHs 1100aveHb, OTPUMAHHS MOCHIIOK, Tiepeiad, JIUCTYBAaHH, BUI3AM 32 MEXi
BUIIPABHUX YCTAHOB Ta iH.);

6) BKUTTSI 3aXO/IiB 11010 TOCHIICHHS 30BHIIIHBOT OXOPOHH;

7) BUCTaBIJISIHHS TOCTIB Ol MarasuHy, Xap4oOJIOKy 1 B IHIIMX MiCIsX 30epiraHHs MaTepialbHUX
IIHHOCTEH, 30KpeMa BUHECCHUX Y MICIIS JINXa, 3a]Ty9eHHs Ha JIOTIOMOTY aKTHUBY 3 UHCJIa 3aCy/PKEHHX;

8) 3a HeOOXiMHOCTI BiIIMKHEHHS €IEKTPOCHEPTil (32 BUHATKOM OCBITJICHHS TIEPUMETPa OXOPOHIOBA-
HOTO 00’ €KTa);

9) miaroroBKa aBTOTPAKTOPHOI, OPOHETAHKOBOT, MOXKEKHO-BOJIOMETHOT Ta 1HIIOI TEXHIKH U1l BUKO-
PUCTaHHS B JisX 332 HAJA3BUYaWHUX OOCTaBUH;

10) npoBeneHHs OMepaTUBHUMHE CITy)OaMH KiHO-, ()OTO-, BiZI€O3HOMOK MPOTHIIPABHUX il 3acy/pKe-
HUX, & TAKOX OIMUTYBAHHS CBIJKIB 1 IOTEPILIHX;

11) 3a HeOOXiIHOCTI, 3ay94CHHs TEPUTOPIATBHUX MPOTUIIOKEKHUX, ra30aBapiiHMX, MEIUYHHUX i
IHIIKX CITY»0, 3a0e3medeHHs iX 0e3MepeIKOHOr0 MPOi3ay 1 CYNPOBOAY;

12) npoBeneHHs MepeBipky 3a0€3MeYeHOCTI 0COO0BOro CKiIaay 30po€to, cren3acodaMu, HasBHICTD
3ac00iB 3B’ S3KY 1 CIIy»KOOBO-PO3IIYKOBUX COOAK;

13) mpoBemeHHs 3 0COOOBMM CKJIaJOM OpPraHiB, YCTaHOB KPHMiHAJIbHO-BUKOHABYOI CHCTEMH,
BHYTPILIHIX CIIPaB 1 BHYTPIMIHIX BICHK CMIJIBHUX TPEHYBaHb,

14) orpumaHnHs 1 aHaJIi3 orepaTUBHOI iH(pOPMAILii 1151 BAKOPUCTAHHS B 3aX0JaX, 1110 TPOBOIATHCS;

15) BXKHUTTS 3aXOMiB CHJIAMM aaMiHICTpaIlil BUIPABHOI YCTAHOBHU IO JIOKaJi3allii BOrHUIIA KOH(-
JIKTY, BUTyYEHHS OpPraHi3aTopiB i aKTHBHUX YYaCHUKIB POTUIIPABHUX JIii;

16) skmio mpHCIKTH Ail 3aCyMKEHUX CHJIaMH aaMIiHICTpaIlil He BIAIOCS, MPOBOAWTHCS CIIEIlianbHa
oneparis [3, €. 1].

BucnoBku. [lincymoByroun, BBaKaeMo, IO 3aKIUKATH JIO TIOBHOTO 1 0€3yMOBHOTO 3aro3M4CHHS
JOCBIly OJHIET 3 BUBUCHUX BHILE JCPrKaB, Oy/ie HEIOPEUHO 1 HABPSA UM 1€ 3MOXKE OCTATOYHO BUPIIIUTH
BITYM3HAHI mpobnemu y 1t chepi. BomHouac, sk BUIAETHCS, IOCTIIKEHHM BHINE JOCBIT MOXKE
MOCIHYTYBaTd THUM TO3UTHBHUM JIOCBIJIOM, Ha SKOMY MOXYTh 0a3yBaTHCh TNOAaJbIIl BITYH3HSHI
MEPEeTBOPEHHS y YaCTHHI SKICHIIIOr0 MPaBOBOIO BPETYIIOBAHHS PEKUMY OCOOIMBHX YMOB B YCTaHOBAaX
BHUKOHAHHS MMOKapaHb B YKpaiHi.
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