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Y crarTi npoBeeHO ICTOPMKO-TIPABOBHI aHAJNiI3 PO3BUTKY YPajkeHHA MNpaB Yy
3aKOHOJABCTBI, M0 Jisyi0 Ha YKpaiHCbKkHX 3emisix, B XI-XVIII crogirrax. 3podJieno
BHCHOBOK, III0 CIIOYAaTKy BHHHHI1 JOBIiYHO M030aBJIABCA YCiX NPaB JIOAWHA Ta TPOMAXTHCHKUX
NpaB, 0 NMPU3BOJMIO HA3aBKIU 0 HOro MOBHOro 0e3npap’s i Tak 3BaHOI “HOJITHYHOI” 200
“rpomaasiHcbKOi  cMepTi”. 3 4YacoM CHOCTepIiraeTbcsi TeHAEHLis 3BY:KeHHSl MpaB, II0
1n030aBJ/IslJIN 3aCYJAKEHOr0, TA 3MEHIIEHHA IX CTPOKY. YpaskeHHsl npaB 0y/j10 cnpsiMOBaHe He
NPOTHU 0COOUCTOI IIHOCTI 3aCyI’KEHOr0 SIK JIIOJUHHU, 2 IPOTH THX 0J1ar, sIKi HAJIesKaIH oMy SIK
rpomaasiauny. [Ipupognoro Oyna jaymMka mnpo mno30aBjieHHSl JIIOAUHU, SIKA MOPYLIWJIA
BCTAHOBJIEHI NPaBWJIAa NOBEeAIHKH, CyCHJILHUH YKJIA/, TUX IPaB, AIKHMH BOHA KOPUCTYBAJIACH
SIK YJIeH CYCHUJIbCTBA. YPa:KeHHsl NPAaB 3aCTOCOBYBAJIOCH SIK IS MIOKAPAHHS BHHHOIO, TaK i
JJIS1 3aXHCTY Bill HHOT'O iHIIMX YJIeHIB CyCHiJIbCTBA.

KurouoBi ciioBa: ypaskeHHsi mpaB; icTopisi po3BMTKY; MN030aBJIeHHsI NpaB; NpaBa
JIIOAUHU; TPOMAASIHCHKI IPaBa; “NoJIiTHYHA CMEPTh”’; “IrpoMaJsiHCbKa cCMepTh”.

Avurtpuii Husn

NCTOPUA PAZBUTHUSA ITOPAYKEHHUS B ITIPABAX
B 3AKOHOJIATEJILCTBE, IECTBOBABIIEM
HA YKPAMHCKHUX 3EMJISIX B XI-XVIII BEKAX

B cTraThbe mpoBOAMTCA MCTOPUKO-NMPABOBOI aHAJIU3 PAa3BUTHSA MOPa’kKeHUs B NMpaBax B
3aK0HOJATeJbCTBE, KOTOPOe /1eiicTBOBAIO0 Ha YKpanHckuX 3emMisx, B XI-XVIII Bekax. Cnenan
BBIBO/I, YTO CHAYAJa BUHOBHBIH MOKU3HEHHO JUIIAJICH BCeX NMPaB YeJ0BeKa U IPaskIaHCKUX
NnpaB, NPUBO/MBIIEe HaBCerJa K ero TMOJHOMY OecnpaBMI0 M, Tak Ha3bIBaeMoOM,
“monuTHYecKOi” wiam “rpaxkaaHckoii cmeptu”. Co BpeMeHeM HAOJII0aeTCs TeHIEHUMS
CY’KeHHMsl TPaB, KOTOPBIX JHUINAIH OCYKIEHHOT0, U yMeHblleHHs] UX cpoka. Ilopaskenue B
npaBax ObLJIO HATIPABJIEHO He NMPOTHB JUYHOIO AOCTOMHCTBA OCY:KAEHHOr0 KaK 4ej0BeKa, a
NPOTHB TexX 0Jiar, KOTOpble NPHHAMIEXKAIM eMy Kak rpaxkaannny. EcrecTBeHHO# O0blia
MBICJIb O JMIIEHHM 4YeJIOBeKa, KOTOPbIH HApyIIWJ YCTAHOBJEHHbIe NpPaBWJIA INOBeJACHUS,
o0lIecTBEHHOE YCTPOHCTBO, TeX INpPaB, KOTOPBIMH OH TMOJb30BAJICSI KAaK 4YieH 00uiecTBa.
IlopaxeHue B mpaBax NPUMEHSJIOCHh KAK VIS HAKA3aHUSA BHHOBHOIO, TaK W JUISA 3alIATHI OT
Hero JAPYrux 4JieHoB 00lIecTBA.

KualodeBble cioBa: mopakeHue B NMpaBax; NCTOPUSI Pa3BUTHSA; JMIICHHE NMpaB; NpasBa
YeJIOBeKa; rpakIaHCKHe NMPaBa; “NmoJIMTHYeCKasi CMepTh”; “rpaxkaaHcKas CMepTh”.
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HISTORY OF INFRINGEMENT OF RIGHTS UNDER THE LAW IN
FORCE IN THE UKRAINIAN LANDS IN 11TH-18TH CENTURIES

The article historical and legal analysis of infringement of rights under the law in force
in the Ukrainian lands in the 11th—18th centuries. It is concluded that the first wine life
deprived of all human rights and civil rights, which led to his complete all injustice and so-
called “political” or “civic death”. Over time, the trend of narrowing the rights denied
convicted, and reducing their term. Defeat rights were directed not against personal dignity as
a person convicted but against those goods that belonged to him as a citizen. Natural was the
idea of getting rid of a man who had violated the rules of behavior, social structure, and the
rights which it enjoyed as a member of society. The defeat was applied as rights to punish the
guilty and to protect him from other members of society.

Key words: destruction of human; history development; deprivation of rights; human
rights; civil rights; “political death”; “civil death”.

IlocTaHoBKA MPoGaeMH. Y CTATTi MPOBEICHO ICTOPUKO-TIPABOBHI aHAII3 PO3BUTKY YPa)KCHHS IPaB
Yy 3aKOHOJIABCTBI, IO TisI0 Ha YKpaiHCHKUX 3eMirsix, B XI-XVIII cromitrax. Bupimenns miei mpobieMu
Ma€e BelMKEe TEOPETUYHE Ta MPAKTUYHE 3HAYCHHS, OCKUTBKH CKIACTH HAWOUIBII TIOBHE YSIBICHHS TPO SIKe-
HEOYIb SIBUITIC JO3BOJIAE aHAI3 icTopii Horo po3BuTKy. lle HamacTh 3MOTy THOIIE 3pO3YMITH MPABOBY
MIPUPOAY IMOKAPAHHS Y BHUIII YPaKeHHS TIPaB, HOTO CYTHICTh, 3’ SICYBaTH OCHOBHI TEHICHITII HOTO PO3BUTKY,
3MUCHUTH TOPIBHSUIGHUN aHali3 1 3pOOWTH TIEBHI BHCHOBKH MO0 TOTO, SKMM II¢ TOKapaHHSI OyJo y
MUHYJIOMY 1 SIKHM BOHO € CHOTOJIHI.

AHami3 aocyiaKeHHsl mpodaeMu. Y IOpUINIHIN JTiTepaTypi 3HaYHA yBara MPUAUIIETHCS BUCHHIO
po TMOKapaHHs. AJie MOpsJ i3 IHMM, CICI[iaJIbHOT0 KOMILIEKCHOTO JOCIHI/DKEHHS 1CTOpIi PO3BUTKY
YpaXXCHHsS TpPaB y 3aKOHONABCTBI, IO AisUI0 Ha yKpalHChkux 3emisix, B XI-XVIII cromitrsax, Ha
MOHOTpadhiYHOMY PiBHI Ha)KaJlb HE MPOBOJAMIOCH. JIeSKi aclieKTH I[bOTO MUTAHHS Ha PIBHI MiAPYYHUKIB i
nociGHUKIB 3 icTopii gepxasu i mpaBa Ykpainu posrasgamu 1. IT. Mysuuenko [1], A. W. Poroxus [2],
A. C. YaiikoBcbkuii [3] Ta iHm BueHi. Bigmaroum HajexkHe poOOTaM 3a3HAYEHUX Ta IHIIMX YUYCHHX, CIIiJ
BU3HATH, 10 PiBeHb HAYKOBOTO JOCIIPKEHHS iICTOPIil PO3BUTKY ypaskeHHS NPaB BUIAETHCS HEJOCTATHIM.

Merta nociaigikeHHsl — JOCHIAWTH TPOOJIEMHI MHTaHHSA iCTOPIl PO3BUTKY YpaKEHHs TpaB y
3aKOHOJIABCTBI, 110 JisJI0 Ha yKpaTHChkuX 3eMisix, B XI-XVIII cromiTTsx.

Buxknaa ocnoBHoro matepiany. [lokapanHs y Bl ypakeHHS IpaB € OJAHUM i3 HalcTapilux y
3aKOHOZABCTBI, IO iSO HA YKPAaiHCHKHUX 3€MJISIX, BOHO MPOMILIO B iCTOPIii 3aKOHOABCTBA OaraTo eTarliB
PO3BHTKY Ta IEpETBOPIOBaHb. Y 3B’S3KY 3 IMM 3BEPHEMO YBary Ha iCTOPif0 BAUHUKHEHHS IIbOTO MTOKapaHHsI
3 MOMEHTY IOSIBH IepIINX JHKepen mpaBa KuiBcbkoi Pyci.

BUHUKHEHHSI OTHOTO 3 MEPIINX MOINEPeAHUKIB ypaxkeHHs mpaB csrae vaciB KuiBcekoi Pyci (VI —
novatok XII cromitts). ¥ 1eit yac OCHOBHUMH JKEpenaMH 1aBHBOPYCHKOTO MpaBa Oyiu: 3BUYa€BE MPaBo,
noroBopH Pyci 3 BizanTiero, kasxe 3aKoHOAaBCTBO. OJHAK OCHOBHI BiIOMOCTI MPO KpUMiHANBHE PaBO
mictumcs B “Pycekiit [IpaBai”, y sikii Oyyio BMILIEHO TaBHI HOPMH 3BUUAEBOTO TIpaBa Ta “KHSKI ycTaBH .
“Pycpka [IpaBna” micTuna Oarato crateld, sKi CBIAYMIIM MPO IOCTaTHIN piBEHb PO3BUTKY KPHUMIiHAIEHOTO
npaBa [3, ¢. 73]. Bumoto miporo mokapanHs 3a “Pycekoro [IpaBmoro” i oqHIM 3 IEpBICHUX TOTEPETHUKIB
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ypakeHHS TpaB OyB Tak 3BaHWU MOTIK 1 morpaOyBanHHs. lleit BuI mokapaHHs MpU3HAYABCS 332 TPU BUIH
3JIOYMHIB: YOUBCTBO B p0300i (cT. 7 “Pychkoi [IpaBau™ (IlpocTopoBoi penaxitii)) [4, ¢. 30], KoHOKpamcTBO
(ct. 35 “Pycwkoi [Ipaau™ (IlpocTopoBoi pemakitii)) [4, ¢. 32], 1 miamamoBanas OyAuHKY W rymHa (CT. 83
“Pycwkoi [Ipasau” (IIpocTopoBoi penakitii)) [4, c. 36].

Hampuxnan, y cr.7 “Pycekoi IlpaBmu™ (IlpoctopoBoi pemakmii) 3a3Hauganocs: “Ecam (ko)
COBEpIIUT OECTPUUMHHOE YMBIIUICHHOE YOMICTBO (K TOMY JK€) HE BO BpeMs KakOW-IMOO CCOpBI, TO 3a
MpeCTyIMHUKA JIOAU HE MIAaTAT (BUpPY), a BBIAAAYT €ro caMoro (BMecTe) ¢ KEeHOW M JeThbMH Ha MOTOK (TO
€CTh ISl TPOJIAXKU X B PaOCTBO, U3THAHUA?) M JUIs KOH(HUCKAIMK Bcero umymiectsa” [5, ¢. 121].

“IToTik i morpadyBaHHs"~ BHpaXXaIOCs B TOMY, L0 3JI0YMHEIb, Y IKOTO KOH(]ICKOBYBaNIH yce MallHO
Ha KOPHUCTh rpomanu (“rmorpaboBaHe”), BUTAHSIBCS Pa3oM i3 JKIHKOIO U AiTbMU 3 TpomManu (“oTik”), 1o B
TaKUX YMOBaX MPUPIKAI0 BUTHAHUX Ha 3arv0eb, a MOXKIIMBO, 1 Ha IEPETBOPEHHS HOTO0 3 KIHKOK i JIThMH
Ha paOiB. [IeBHa piy, 0 CBOEIO JKOPCTOKICTIO CTATTi, sIKI Mepeadavany “moTik i morpaOyBaHHs”, Oyiu
HalliJIeHi TpoTH O0OpOTHOM HapoAHWX Mac, Mo Ha modatky XII cromiTrs myxe mocwimnacs [2, c. 32]. 3
YacoM MiJ “NMOTOKOM Ta MOrpaOyBaHHSAM™ CTald pO3yMiTH (i3W4Hy po3npaBy i KoH(ickamito MaiiHa
[1, c. 69]. [lopsn i3 MM HE MOXXHA HE MOTOJUTHCS 3 THM, IO “NOTIK 1 morpaOyBaHHS™ TAMJIO TIOBHE
Oe3mpaB’s JIOAMHU 1 O3Ha4yajo 1030aBJIEHHS BCIX JIOACBKUX Ta TPOMAJCHKHX NpaB HE TUIBKU
3aCy/DKEHOTo, ane 1 oro poawHH: MOAPYXOKS, HiTe. 3acyIKeHHI 10 LbOro BHAY MOKapaHHSA i HOTo
ponuHa, Topsi i3 KOH(DICKAIE€ YChOTO MaiiHa, sIKe IM HaJIekKao, M030aBIIsINCS MpaBa BIACHOCTI Ha IIe
MailHO Ha KOPUCTH iX TpOMagH, a 3BiACHM BOHM 1 MO30aBISUIMCSA TpaBa Ha CHAIIMHY. BurHanss
3aCy/DKEHOTO 3 POAMHOIO 3 TPOMAaJM TaKOX O3HAYalo MO30aBICHHS AJISl HUX NEBHUX POIWHHUX IPAaB,
0aThKIBCHKOTO 3aXUCTY, 3aXMCTy TPOMaad W PO3ipBaHHS 3 HUMH CYCHITBHHX 3B’s13KiB. TOMy BBaskaemo,
IO came 3 Takoro JaBHbOPYCHKOTO BUAY MOKapaHHS AK “TOTIK i MOorpadyBaHHA PO3BHHYJHUCS Aali HE
TinbKH (i3nvHa po3npaBa i KoH(icKalis MaiiHa, aje i TAKUI BUJI TIOKApaHHs K ypakKeHHsI PaB.

Y mepion deonmanpHOi po3apobiieHocTi Pyci X—XV CcTONITTS OCHOBHA pOJb HalieXkalla TaKUM
JDKeperaM TIpaBa, SIK JOTOBIpHI I'paMOTH 1 KHS3IBChKI craTyTH. [IpukmazoM iX MOXYTh CIyryBaTH
Hosropoaceka cynHa rpamora XV cromiTrs, mo 30eperiacs B ennHoMmy crnucky i IlckoBchka cymaHa
rpamota XV cronitra. Ha3Bani mxepena mpaBa mependadainy Taki BUOM IOKapaHb, K cTpara i mrpadu
(mpudomy cuctema ix OyJa IOCHThH CKIaIHOKO).

3a 4aciB JIuToBChKO-PyCchKOi nepkaBu MEPBICHUM IONEPEAHUKOM BHUIY IOKapaHHS, SKe OUTBII-
MEHIII CXOXK€ Ha ypakKeHHs IpaB, OyJI0 Tak 3BaHe ‘BHBONAHHs~ a0o “BukpukyBaHHS . lle mokapanHs
MEPEeUHSIIOCS 10 YKPATHCHKOTO TpaBa 3 JTUTOBCHKOTO 3aKOHOJABCTBA. BOHO OyJ0 0COOMMBUM KapadbHHM
3aX0JIOM, SIKAH 3aCTOCOBYBaBCS JIMIIE [0 TMPEACTABHUKIB TPUBUICHOBAaHWX BEPCTB — MUIAXTH, 1
MOB’SI3yBaJIoCcs 3 MyOJIYHUM OTOJIOUIEHHSM BHPOKY. ‘“‘BuBomaHHS” MPU3BOAWIO A0 “TPOMAISTHCHKOL
CMepTi” 3aCyIKEHOTO, 1 IMOoJrasio y mo30aBleHHI MpaB 1 4YecTi 3aCy/KEHOro. 3acyipKeHi JO0 Takoro
TMOKapaHHs T030aBJUTHCS BCIX MpaB Ta TMPHUBLICIB 1 BUTAHAINCS TAUMYAcOBO a00 Ha3aBXKIM 3a MEXi
nepkaBu. Taka JIouHa TepecTaBaia iCHyBaTH s 3aKOHY sIK oco0a: BOHA BTpadalia MUIIXETCTBO, IMpaBa
Ha MaifHO, 3MyIIIeHa OyJia MepeXoByBaTHCS 3a KOPIOHOM, OCKUTEKH B pa3i 3aTpUMaHHSA il HAJICKAIO yOUTH.
ToOTo mUTIXTHY, 3aCyDKCHUA 0 “BUBOJIAHHS, OYB TOBHICTIO 1T030aBIIEHUH 3aXHCTy 3aKOHIB i, HABiTh,
TpaBa Ha XUTTs. Big Takux HACTIIKIB “BUBOJAHHS MIT 3BUTLHUTH TUTHKH BETUKOKHS31BCHKHUH OXOPOHHUHN
JIUCT, TaK 3BaHUN “Tiewt” [2, c. 166]. Lle mokapaHHs CynpOBOIKYBAIOCS HE TiIIHKA KOH(ICKAIIE YChOTO
MalfHa 3aCyDKCHOTO JI0 “BHBOJIAHHS’, a ¥ 1HIIMMH BHJIAMHU JOJIATKOBUX TTOKapaHb.

Ile mokapaHHS B TaKOMY X BUTIIAII 30€peryiocsl B MpaBi, sSKE MisJI0 HA YKPATHCHKHUX 3€MJIISX I
Brnanor [lomemi ta JlutBu (kimens XIV — meprmra momoBmaa XVII ctomitrs). ¥ craryrax Bemmkoro
KH31BCTBa JIMTOBCHKOTO I TO3HAYCHHS IMOKapaHHS BHUKOPHCTOBYBAJOCS KiIbKa TEpPMiHIB: ‘“‘Kapa”,
“cTpata” Tomo. Mera mnokapaHHS Oyya PI3HOK: I30JIALlisA 3JIOYUHII, BIANIKOMYBAHHS TMOTEPIIIOMY
3aMofisiHOT HOMy WIKOAM 3a paxyHOK 3JOYMHIIS, IOMOBHEHHS JIepKaBHOI CKapOHUIN, 3amoJisTHHS
3TI0YMHITIO KOAH. [IpoTe rooBHO METOIO MPU BOMY OYJIO 3aJSIKyBaHHS, MPO IO CBIAYHUTH yce OlbIia
JKOPCTOKICTh 1 OOJNIOUICTh TMOKapaHHsS, a TaKoXK MyOmiyHiCT, HOro BHKOHAaHHS. SIK CKa3aHO B TpaMoTi
BEJNMKOTO KHs3s JIuToBchKOTO 1522 p., 3ajsiIKyBaHHS B THCAHOMY IPaBi HEOOXIAHO Ui 3amoOiraHHs
37I0YMHAM, YTPUMAaHHS CBaBUTLHHX JIFOZCH BiJl 3TIOYMHHOT TIOBEIIHKY 1 30€peKeHHS B JOOPOMY CTaHi BCi€i
nepxkasu [6, ¢. 37]. llloxgo “BuBONIaHHS”, TO BOHO AIsLIO B YKpaiHChbkoMy mpaBi 10 X VI cTomITTA, a 3 HOro
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gacy IIe MOKapaHHS 3aMIHWJIOCS MEHII CYBOpPHM — “omayioro”. OmanbHUN NUISXTHY TaKOXK ITOBUHEH OyB
3aJTUIIATH KOPAOHU nepkaBu. [Ipore 1e Oyia Bxke BTpaTra TpOMaiHCHKUX MIPaB, aje He YecTi.

3a gaciB HamioHaapHOI BH3BOJIEHOT BIHM YKPAaiHCHKOTO HapoIy 3a BHU3BOJCHHS 3-Mij Biamud Pedi
ITocmonuroi, sika po3mouanacs B cidui 1648 p. (1648—1654 p. p.), 3a gaciB Ko3aITBa 3aX0IU IMOKApaHHS B
yMOBaX BiHHH 3aCTOCOBYBAIHCS JO 3aCY/DKCHHX KO3aKiB OUTBIN »KOPCTOKi. JIMCIHMIUTIHA cepesl KO3aKiB
HiATPUMYBajiacs CyBOPUMHM MOKapaHHSIMH B pasi ii nopymenns [7, ¢. 143; 8, c. 10; 9, ¢. 78; 10, c. 13; 11,
c. 150]. Cepen xo3amnrTBa MOKapaHHS Yy BHUAI ‘“omamu” Ta CXO0XI HAa HBOTO TOKAapaHHS HE HaOymu
NOUIMPEHHS, OCKIBKH, Ha Hally AYMKY, BOHM OyJIM 3aHaJTO M’SIKUMH B YMOBaX BiliHH, i HE 3MOIJIM OH
MiATPUMATH HAJICKHY JUCIHUILUTIHY Cepell KO3aKiB.

Y XVIII cromitTi 32 yaciB ['eTbMaHIIMHU CHCTEMA [TOKapaHHS HA YKPATHCHKHUX 3eMIIsIX OyJia TOCHUTh
CKJIQJIHOI0. 3aroCTPEeHHs KJIacoBOi OOpOTHOM OOYMOBWIIO TOCWJICHHS KPHMIHAIBHOI penpecii, Mo
JOCSTANOCs] HE TUTBKK MEPEeriisiioM YWHHOTO 3aKOHOAABCTBA YHM ITIPABOBOTO 3BUYAID, & W IIUPOKHM
3aCTOCYBaHHSIM HOBHX KPHUMIiHAJIBHO-IIPABOBHX HOPM, BBEACHHSIM HOBUX BHIB TOKapaHHS, a TaKOX
NONIMPEHHSIM Ha TepuTopii VYKpaiHH pOCIHICBKOrO KpUMIHAJIBHOTO TIpaBa, 30KpeMa, BiHCHKOBO-
KpUMiHAJIBHUX 3aKOHIB.

Sk Bigznauap M. C. TaraHies, y HaiiJaBHIIIIOMY HAIIOMY IMPaBi MMO30aBICHHS MPaB PO3yMLUIOCS K
BU3HAHHS MOBHOTO Oe3mpaB’s 0COOM, IOPUAWYHOTO BUMHpaHHS ocoductocTi (cT. 13 moroBopy Irops),
“Pycrka [IpaBna” (cnrcok AkagemiuHHi, cT. 2), y noctanoBax “Pycekoi [lpaBan™ npo Bigmady Ha “TIOTIK i
norpabyBaHHs”, IO MOJATaN0 B M030aBIEHHI 3acTymHUITBA 3aKkoHIB (auB.: “Pycpka [IpaBnma”, cmmcok
Kapamsinoii, cr.ct.5, 31, 97). OmHak 3 BUMHpaHHSM NPUBATHOI MOMCTH W 3aMiHOIO ii CHCTEMOIO
TPOIIOBUX CTSATHEHb, a TOTIM 1 3 PO3BUTKOM JICpXKAaBHHUX IIOKapaHb, II¢ IOBHE YPaXKEHHsS IIpaB,
“rpoMaasHChKa CMEPTh”’, 3HUKAE 3 TaBHBOPYCHKOTO MpaBa. byIb-1K01 BU3HAUEHOI CUCTEMH YPaXKeHb MPaB
He OyJI0 He TUIBKH B €MOXY CyAeOHUKIB, ajie i mij yac nii “Ymoxenus” 1649 p. [12, ¢. 1055].

M. J. CeprieBcbkuil mucaB, 1m0 BUpOOUTH iHCTUTYT mo30aBieHHs npaB XVII cTomitTs HE Morio,
OCKUIBKH BeCh TOMINIHIN JepkaBHUU Jaja OyB HOMY NMPOTUBHUH. YpakeHHs, 30KpeMa, MPaB CIyKOOBHUX,
TOOTO TO30aBJICHHS TIpaBa JEpXKABHOI CIy>)KOM B CyBOPOMY 3MiCTi, BH3HAYEHOTO ITOXOKEHHSIM,
YTBOPEHHSIM YH iHIIOTO POJY IIEH30M 30BCIM HE iCHYBallo, a OyB IuIIe 00OB’S30K CITyKOHM, KPiMOCHUI
000B’5130K, 32 SKUM KOXXEH TPOMAJSIHHH MOBUHHHK OyB MOCTYIAaTH HAa Ty CIyx)Oy, 0 HOMY BH3HAYHThH
Benmukuii ['ocymap. [lo30aBnsatu Oynb-koro mpaBa ciyxkOu Oyio [uis JepXaBW HEBUTIIHUM, ajpKe Iie
03Hayao 0 CKOPOYEHHS 1 0€3 TOr0 HEBEIMKOTO 3anacy IpUIaTHAX CHJI IeP:KaBHOTO KepyBaHHs. OCh HOMY
JiepkaBa oOMexxyBanacs B Wi cdepi JHIle YaCTKOBUMH YPaKEHHSMH IIPaB: PO3KAITyBaHHSIM, TOOTO
1Mo30aBIeHHSAM YMHIB 1 3BaHHS, BiICTOPOHEHHSM BiJ Mocaau i 3a00poHOI0 00iiMaTH 3HOBY BH3HAYHI
nocaau [13, c. 278].

[HCTHTYT MOBHOTO ypaXXeHHS MTPaB BUHHUKAE B eroxy npasmiHHs [lerpa [ mij BrummBoM 3aKOHOIABCTB
1HO3eMHHX JepxaB. KapalbHUMH 3axXofaMH, IO BU3HAYAIH I1¢ TTOKapaHHsI, Oyl “NMOJIITHYHA CMEpPThH”,
“menpMyBaHHS ¥ “aHad)eMCTyBaHHS .

3a gaciB npaBmiaHasg [lerpa I i3 Pocii B mpaBo, sike Misyio Ha YKPaiHCBKUX 3eMIIIX, MEPEHHSIIOCS
ypaXeHHS TpaB. YpakeHHS TpaB MOIMMpIoBaIocs mocTaHoBamu Iletpal mpo “menpmyBaHHSA”, IO
03HAYaJIO MOCh cepeaHe MK “TI030aBIICHHAM 4YecTi” Ta “TpoMaasHChKOI0 cMmepTio”. Jlo Pocii ypakeHHs
paB IepeHHsIToCs i3 3axX0/y, A¢ BOHO Ha IEH Jac BXKe IyKe IMUPOKO 3aCTOCOBYBAIOCH Y MPaBi.

3 1pOT0 Yacy y BIWNCHKOBHIX apTHKYIAX, sSKi JisUTH HAa TepUTOpii YKpaiHW, BCTAHOBIIOBABCS HOBUU
BHJI TIOKapaHHA — “IEIbMYBaHHS, CYTHICTh SKOTO TOJIATajia, 3 OMHOTO 00Ky, y “I030aBlIeHHI YecTi”, a 3
IHmoro — y To30aBJICHHI 3axucTy 3akoHiB. llei Bua myOmiyHOrO TaHEOHOTO ITOKapaHHSI OyB
3anpoBamkeHuii [letpom I B “YcTaBe BomHCKOM ¢ KpaTkuM ToiikoBanmem™ Bim 30 Oepe3ns 1716 p. Bin
NOJISITaB y TO30aBIICHHI YeCTl ¥ TPOMAJITHCHKHX TPaB i CTABHUB 3aCyJPKEHOTO 11032 3aKOHOM. BBeneHHs B
MPaBO IHCTUTYTY “TIEIIbMyBaHHS CTBOPHJIO OCOOJIMBY Kareropiro Oe3mpaBHux siojeil. “lllensmyBanus”
BU3HAYAIOCS 33 3aKOHOJABCTBOM SIK “‘TSDKENIOE YECTH HapylIeHUE, KOTOPOTO MMsI Ha BHCEJIHIE MPUOUTO
WM 1Ilara ero OT najada npeiomiieHa, 1 BOpoM (mensM) oObsiBiIeH Oyaer. Haanexxur 3HaTh BceM, Kak ¢
TEM TMOCTYIAaTh, KTO YECTH JIUIIEH, MIEIbMOBaH (TO €CTh M3 YHCa JOOPHIX JIIOJCH ¥ BEPHBIX U3BEPTHYT):
1) HE B KaKo€ /170 HUKE CBUIAETENHCTBO HE IPUHUMATH; 2) KTO TaKOT'O OrpabuT, MOOBET UM PAaHUT WU Y
HEro OTHUMET, y OHOTO YEJIOOUTHS U CyJa €My HE 1aBaTh, pa3Be A0 CMEPTH KTO €ro yOrET, TO siKo yOuidiia
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cynutucs Oyzner; 3) B KOMIIAaHUM HE JIOMYCKaTh, W E€IUHBIM CJIOBOM, TaKOM BechMa JHIIEH 0OIIecTBa
MOOPBIX JIIOACH; a KTO CHe MPECTyIHT, caM MOXET HakazaH ObITh” [14, ¢. 167]. B ykasi Bim 5 motoro
1724 p. “O pasznmuuun mTpadoB M Haka3zaHWUN 3a TOCYTApCTBEHHBIC W IMAPTUKYJSPHBIE MPECTYIDICHUS
JlaBajiacsl 3arajbHa XapaKTCPUCTHKA 3JIOYMHIB, 3a SKi MOTJIO OyTH NPU3HAYCHO IOKApaHHS Y BHII
“menpMyBaHHsS"’, — “Oemy HaHec€T Bcemy [ocymapcTBy”, “BAmIIIE W3MEHBI’, TOOTO OLIBII TSDKKi, HIXK
3pana [15, ¢. 120]. “IllensMyBaHHIO” MiUIsATaIu JBOPSAHHU, HacaMIiepe ] odilepH, 3a 3M04YHUHH, TepeadadeHi
BiticekoBum CratytoM (apTukyinm 98, 99, 123-125 rta inmi). [lelt Bua mokapaHHS 3aCTOCOBYBaBCs W 10
JIBOPSIH — YHHOBHUKIB IEHTPAJbHUX OPraHiB YIPaBIiHHSA 3a TakKi 3J0YHMHH, SK MOPYLICHHS LApChKOI
MIPUCSTH, 3pajia, JTUCTYBaHHS 3 BOPOrOM. Y IYXOBHOMY acHEKTi IEeTbMOBAHHI BiJTy4aBCs Bifl IIEPKBH, HE
JIOTYCKAaBCsA J0 NpUYallaHHs, 10 HUT00Yy, JO MPHUCATH, HABITh A0 BipomigmaHcTBa. KpiM 3arajbHOTO
MPUMHICY, 32 SIKUM IIEIbMOBAHUM YBa)KaBCS BCSKWH, MOKapaHWUil PYyKOIO KaTa, BiHCHKOBI apTHKYJIH
MpU3HAYAIH “IIeNbMYBaHHS B OJAWHAMISNTH BUIIANIKAX, 13 HUX Y I’ SITH BUITaJKaX BOHO CYNPOBOJIKYBAIOCS
CMEPTHOIO Kapolo, Y JBOX — MPHU3HAYANIOCS albTEPHATUBHO 31 CMEPTHOIO Kaporo 1 Yy YOTHPHOX BHITAKaX
(BUKJIMK Ha Jyellb, BT€Ya 3 TMOJS 0O, KOPUCIHMBE 3MEHIICHHS Bard MOHETH, KPUTHUYHE CTaBJICHHS O
BKa31BOK HaYalIbCTBA) HAKa3yBaJIOCS JIMIIE “TIEIbMYBaTH’, TOOTO “OrojocuTu 6e3decHuM” .

VY “T'eHepanbHOMYy perllaMeHTE WM YcTaBe, 110 KoTopoMy l'ocynapctBeHHblst Komteruu, Takox H
BCE OHBIX mpuHamnexammx Kk HuM Kaxnemsapuit u KoHTOp ciyxurenn, HE TOKMO BO BHEUIHHX H
BHYTPEHHHX YUPEXKACHUSIX, HO M BO OTIPABICHHH CBOETO YHMHA, MOANAHHEHIIEe MOCTYNaTh UMEIT Bij
28 motoro 1720 p. [letpo I moripmmB cTaHOBHIIE OMIEIBMOBAHUX. Y EOMY HOPMAaTHBHO-IIPABOBOMY aKTi
Oyna crnemianpHa rmaBa LIII “O menbMOBaHHBIX M HA ITyOJWIHOM MECTE O HaKa3aHHBIX, YTOO TaKOBBIX B
ciy:k0y He JOMyCKaTh M COOOILEHHMS HUKOMY C TaKOBBIMH HE UMETBH’, Yy sIKiil 3a3Haudanocs, OI0 BKa3aHi
BHIIlE OOMEKCHHS, KPIM BiIMOBH BiJl CYIOBOTO 3aXHCTy, MOIMUPIOBATUCH HE TUTHKU Ha OIICIHMOBAHHX,
ane i Ha ycix, xTo OyB Ha myOJiYHOMY Micli MokapaHui abo oroseHuid. Ha omensMoBaHMX, SKIIO iX
XTOCh 100’€, morpabye abo IOpaHWTh, IMOBHICTIO MOMMPIOBAJach BiAMOBa BiA iX 3axucty. lle x
noJjoxeHHs Oyno BuknazgeHe B cT. 141 rmaBu XX kuuru V Mopceekoro CraryTty Bin 13 ciuns 1720 p.

3rinHo 3 aprukyiaom 209 BiiicekoBoro Craryty 1716 p., omensMoBaHi abo Ti, Mo Oyid y pykKax
Kara, B apMii CIy>HUTH HE MOTJIH i OBHHHI 3BUTRHATHCS 3 ii aB [15, c. 456]. ¥ npomy *k apTukymi 0yJio
BCTaHOBJICHO, III0 Y BUMAJKy MpoOadeHHs ab0 BU3HAHHS HEBUHHOIO JIIOJMHM, Ky KaTyBaJH, BOHA MOTJa
o0ifimaTtu mocany micis myONiYHOTO MOKNIAJCHHS Ha Hel mpamopa. Y TiayMadeHHi JO LBOr0 apTHKYIY
MTOSICHIOBAJTIOCS, IIIO COJIIATH Ta OQiIepH, sKi OyiIu miamaHi MapHUM KaTyBaHHSIM i BU3HAaHI HEBUHHUMH a00
Ti, AKi OTpUMaNu npoOayeHHs Bix maps abo ¢enpaMapiuana, MOTIH 3IUIINTHCA Ha CITyk0i B apmii. J{ns
BIHOBJICHHS iX YeCTi HajJ HUMH NyOiIidHO KiaBcs mpamop. Ilicias 1mporo HIXTO HE TMOBHHEH OyB ix
JOKOPSTH LIUM.

CrinKyBaHHA 3 OIIETbMOBAHMMH Kapajiocs 3a PErJaMeHTOM 3acllaHHSM Ha Talepu Ha MeBHUM
ctpok. Hampuxmazg, ct. 141 Mopcbkoro Craryty 1720 p. 3a IOmMycK oOIIENbMOBaHOTO A0 ¢uoTy abo
CIINKYBaHHS 3 HUM YCTaHOBIIOBajJa TMOKapaHHS y BH[I M030aBlieHHS YMHY W 3aclaHHA Ha Talepu Ha
meBHUM cTpok [15, c. 523].

B yxka3i Bixg 5 motoro 1724 p. “menpMyBaHHS Ha3MBAIOCA ‘“TONITHIHOIO cMmepTio”. “lllempmy-
BaHHS~ OYyJIO IEPETBOPEHO B iIHCTUTYT MO30aBIICHHS YCiX MPaB CTAHOBHUIIA 3aKOHOM 1766 p.

“I'pomansHChKA” abo “HONITHYHA CMEpTh’ 3ampoBa/DKyBallacs B YKpaiHi ykazamu €lnM3aBeTd
IetrpiBau 1753 p. i 1754 p. 3amicTh cMepTHOI kapu. BoHa mossrana B TOMY, L0 3aCy/DKCHUH, SKHiA
HaJIeXKaB JI0 MPHUBIIIEHOBAHOTO CTaHy, MiliiMaBcs Ha Tulaxy ab0 Ha MUOCHWIlIO, HAJ WOTO TOJIOBOIO Ha
HIMI0 OMycKajacs INmara, oMy o0 sBisuiacs CMEpPTHA Kapa, ajie BOHa He BHUKOHyBajlacs, a 3aMicTh Hei
3acyPKEHUH MMiJaaBaBcs 3aclaHHIO Ha Katopry. Lledt iHCTUTYT y cBoiil mepBopoaHiit (opmi 30epircs B
cT. 71 YoxkeHHs po moKapaHHs KpUMiHaNBHI Ta BunipaBHi 1845 p. ¥V wiit crarti 3a3Havanocs: “CmepTHas
Ka3Hb, IO 0cobomy BpIcogaiillieMy COM3BOJIEHHIO, B HEKOTOPBIX CIydasX 3aMEHSeTCs BO3BEICHHEM
OCYXKJCHHAro TMPECTYIHUKA Ha 3MAadoT; IpUIeM, €CIIi OH NMPUHAUIeKA K IBOPSHCKOMY COCTOSIHUIO, HaJl
HUM TiepenaMbiBaeTcs mmara. Cus Ka3Hb 3HAMEHYET MOJMTHYECKYI0 CMEPTh, M 32 OHOK CIIeAyeT BCeraa
CCBhIJIKA B KaTOP)KHBIS pabOThI 0€3 cpoka, Wi Ha ompenenénHoe Bpems” [16, c. 20]. 3 mbOro iHCTUTYTY
“moiTHYHOI cMepTi” Jalli PO3BHHYJIACS BCS CHCTEMa YpaKeHHS MpaB 3a TAKHUM 3aKOHOIaBCTBOM.
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BucnoBku. Otxe, 3 XI CTONITTS HIUIOCS JIWIIIE TIPO IIHPINI M030aBIESHHS IIpaB aX A0 IOBHOTO
Oesmpap’s moguHan. CrioYyaTKy BUHHHMA JTOBIYHO ITO30aBIISBCS BCIX JIOJICHKUX Ta TPOMAIIHCHKUX IIPaB,
0 TIPU3BOAIIIO HA3aBXIU O HOTO MOBHOTO Oe3mpaB’s 1 Tak 3BAaHOI MOJITHYHOI ab0 TPOMaIsSTHCHKOT
cMeprti. [TocTynoBo 3By KyBalKCh MpaBa, SKUX NM030aBIsUIN 3aCyPKEHOTO, Ta 3MEHIITYBABCS CTPOK I[LOT'O
BHIIy TOKapaHHSA. YpaXXeHHs MpaB OyJI0 CIPAMOBaHE HE MPOTH OCOOMCTOI TIMHOCTI 3aCyKEHOTO SK
JIOAWHY, a MPOTH TUX Oyar, sKi Hajexanu HoMmy sK rpoMansHuny. [IpupomHoro Oyna IymKa mpo
no30aBIeHHs JIOJAWHH, SKa MOPYLIMJIA BCTAHOBJICHI MPaBuiia TOBEIIHKH, CYCIUIbHUIN YKIIaa, THX TpaB,
SKMMH BOHAQ KOPHUCTyBajacs SK YiICH CyCITUILCTBA. Y PaKeHHS MpaB 3aCTOCOBYBAIOCH 1 JUIsl TIOKapaHHS
BUHHOTO, 1 JUIsl 3aXHCTy BiJI HBOTO IHIIMX 4IEHIB CYCIiIbCTBa. BOHO CTBOPHIIO 1€l MOBHOTO
JKBiTyBaHHS OCOOUCTOCTI B FOPUAMYHOMY aCICKTi, TOBHOT BIiIMOBH BU3HABATH 32 HEIO OyIb-sKi IpaBa.
3acymKeHi 0 ypaXKeHHsI IpaB y TOW Yac BU3HABAIMCS M030aBICHUMH 3aXUCTY JIEPKaBU Ta HAJaHUMU B
PO3MOPSKEHHST 0y Ab-KOro. 3 IBOT0 1 MOXOIUIa “TpoMaasHChKa” abo “mojiiThyHa cMepTh”’. [HCTHTYT
YpaKeHHs IMpaB y el 4ac 03HayaB MOBHY CMEPTh OCOOMCTOCTI, OCKIIBKHU JJIsg OS3MpaBHOTO HacTyIajia
¢ikmist cmepti. 3acyKeHHWH 0 IBOrO BHIY NOKapaHHS, Xoda OyB T030aBICHHH MOXKIUBOCTI
3aJJOBOJIBHATH CBOI MOTpeOM 3aKOHHMMH INIISXaMH, alie 3aJ0BOJIbHSB ix He3akoHHHMHU. Came 1e
MOKapaHHS CIIOHYKaJlo HOro Ha HOBI 3JI0UMHHU.
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