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CrarTsl NpUCBSiYeHA MUTAHHIO BCTAHOBJIEHHSI Pe:KHMY OKPEMOro npoxxuBanusi (cemapa-
ii) Ta Po3rJIsily TAKKUX CNPAB Y MOPSIAKY HUBIILHOIO CY/I0UHHCTBA.

ABTOpPOM NPOAHAJII30BAHO OCHOBHI 10JIOKEHHSI CiMeI{HOI0 3aKOHOAABCTBA, 10 PeryJio-
I0Th NMOPSIA0K BCTAHOBJEHHS PeKUMY OKPEeMOro NMPOKUBAHHSA MOAPYHAAKSA, 4 TAKOK MOJT0KEH-
HSl IMBIILHOTO NPOLECYATbHOI0 NMPAaBa, CyA0Ba MPAKTHKA i3 3a3Ha4YeHOl TEeMaTHKH.

3akpimieHHs y cimeiiHoMy nmpaBi YKpaiHu pe:kumMy 0KpeMoro npoxuBanHs (cenapauii) €
HACJTIAKOM iMILUIeMeHTalii Mi’KHAPOAHO-TIPABOBHX HOPM Ta M0JIOKEHb 3aKOHOJABCTBa €Bpo-
nelicokoro Coro3y y niii cepi y BiTunzHsaHe 3axkoH0gaBCcTBO. Cenapanisg ado peskMM 0KpeMoro
NPOXKUBAHHSA MOAPYAIKA € OJHHMM i3 MPoOsIBiB MPUHUIMIY CBOOOAM LLIIO0Y, mMpaBa (i3MYHMX
oci0 BiIbHO 00MpaTH Micle NMPOKUBAHHSA, 4 BOAHOYAC ISl iHCTUTYLiSl MOKe BUCTYNIATH aJIbTe-
PHATHBHHMM CIIOCOOOM BperyJJlOBaHHs ciMeliHUX KOH(JIIKTIB

PexnM okpeMoOro npoKUBAHHSA MOAPYAKAKS MOKe OyTH BCTAHOBJICHHMII Cy/IOM 3a 3asIBOIO
NMoAPY ks 200 M030BOM 04HOro 3 HMX. Ha ocHOBI aHaNi3y YMHHOr0 LHMBITLHOIO NMPOLECYATb-
HOT'0 32KOHOJABCTBa aBTOP POOMTH BHCHOBOK, IO PeKHM OKPeMOro NMPOKMBAaHHS MOAPYIKIKS
MO:Ke BCTAaHOBJIIOBATHCH Yy NMBLIBHOMY Mpoleci B MOPSAKY MO30BHOT0 200 OKpPeMoOro npo-
Ba/zkeHHs. Ilo3oBHA (popMa po3riisiAy cmpas NMpo cenapauilo Moze OyTH 3aCTOCOBAHA Y BUNIAIKY
BiICYTHOCTI 3roiM 0THOTO 3 MOAPY:KKA HA BCTAHOBJIEHHSI PeKUMY PO3ILIBHOTO NMPOKUBAHHA.
HaTtomicTh BCTaHOBJICHHSI pPeXXHMY OKPEMOIro NPOKHBAHHSA y MOPSAIKY OKPEeMOro NMPOBaKeHHS
CIIPaBH y IMBLIBHOMY NIpoLeci yacTime Ma€ Micue y cy0Biii IpaKTHI.

SAx 3a3Ha4ae aBTOP, MiACTABOIO VIS 3BEPHEHHSI 10 CYAYy 3 MUTAHHAM BCTABJICHHS PeKH-
MY OKPeMOro MpPOKMBAaHHSA MOAPYA:KA MOKHA BU3HATH HeOakaHHs a0o0 K HEMOKIUBICTH 40-
JIOBiKa Ta APYKMHM MPOKMBATH Pa30M OIHI€I0 ciM’€l0.

Y crarTi aBTOpPOM BHOKpeMJIeHI NPaBOBi HACHIAKM BCTAHOBJICHHS PEXHMY OKPeMOIo
NPOKUBAHHS MOJAPY:KA, 30KpeMa. BCTAHOBJICHHSI Pe;KHMY cenapauii He NPUIIMHAE NPaB Ta
000B’s13KiB NMOAPY:KKs, sIKi BU3BHAYEHI ciMelHHMM 3aKOHOAABCTBOM YKpaiHM Ta siKi iCHyBaJu
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MiK HOAPYAKAM J0 BCTAHOBJIEHHSI TAKOI0 Pe:KMMY NPOKUBAHHS; Pe:KMM MaiiHa, 1m0 Ha0y-
BaIOTh YO0JIOBIK Ta JPYKUHA Y Mepio Po3AiIbHOIO pPe:KMMY NMPOKUBAHHSA, 3MIHIOETHCA, TOOTO
MaiilHO He BBa’KaTHMeThbCs HAOyTUM Yy LILJII00i TA HA HHOr0 He NMOIIMPIOBATHMETHCSH PEKUM
CHIJILHOI CyMiCHOI BJIACHOCTI; B MepioJ OKPeMOro NpoKNBaHHS MOAPYACKA He Ji€ mpe3yMmuis
0aTbKiBCTBA 100 AiTeil, HAPOAKEHUX MicJIsl CIVIMBY JeCSITU MicAUiB, i3 MOMEHTY BCTAHOB-
JIEHHSI TAKOT'0 PeXKUMY.

Kuto4ogi cioBa: nmoapy:kiks, NpUIMHEHHS HLTI00Y, pesKUM OKPEeMOro NMpPOKHBAHHS, ce-
napauis.

AHani3 pochaigxenns mnpodjemu. IIuTaHHS BCTAHOBJIEGHHS PEXHMY OKPEMOTO MPOKHBAHHS
MOJIPYACOKS HE 9acTO € MPEeIMETOM JIOCTiDKEHHS, MPOTe HU3KA IMyOiKallii i3 3a3HaueH0l TeMaTHKHU 3aCBifl-
YyIOTh MOTPeOy BUBYCHHS LBOTO iHCTUTYTY. Cepell aBTOpiB MyOJNiKalid i3 MUTaHb PO3IIISILY CIPaB
PO BCTAaHOBJICHHS PEKHMY PO3IIIBHOTO MPOKUBAaHHS MOAPYXOKs (cemapaiiii) BapTo BiA3HAYUTH Ta-
Kux, Ak-oT M. Bopucnasceka, JI. [lyouak, 3. PomoBchka. IIpore GinbiuicTh HAyKOBIIB PO3IIIAAAIOTH
MUTAHHS BCTAHOBJICHHS PEKUMY PO3IUILHOTO MPOKUBAHHS B KOHTEKCTI MHUTaHb PO3ipBaHHS ILTIO0Y Ta
NOJUTY CHUIBHOTO MaiiHa TMOIPYKAKSL.

MeTta cTaTTi NoJsTae y JOCHIIKSHHI MOPSAKY BCTAHOBIICHHS PEKHUMY PO3ALTBHOTO MPOKHBAHHS
noapyxoks (cenapartii).

Bukinag ocnoBHoro marepiaiy. KoxHiii oco0i rapanToBane npaBo Ha ¢iM’0, MPaBo Ha ILII00, 110
BKITIOYa€ B ceOe MpaBo Ha yKJIAJACHHS MU0y, MPaBo Ha HOTo MPUIMHEHHS Ta PO3ipBaHHs LTIO0Y.

YUMHHUM CIMEWHHMM 3aKOHOJABCTBOM Iiepe0aueHO O0COOIMBUIN MOPAAOK NPUMMHEHHS CIMEHHUX
MOJIPYKHIX BiJTHOCHH — BCTAHOBJICHHS PEKUMY OKPEMOTO MPOXKUBAHHS MOAPYXKKS, KM, Oe3mepedHo,
MOJKHa PO3TISAATH SIK aJIbTEPHATUBY PO3ipBaHHIO NUIIO0Y, a TAKOX SIK croci® BUpILIEHHS ciMeilHoro
KOH(ITIKTY O3 MPUITHHEHHS MUTI0Y Ta 30epexeHHs noapyxoks [1, c. 69—79].

BinnosigHo go crareit 119 ta 120 CK Ykpainn noapyxks MOKYTh BCTAHOBHUTH 32 PILICHHSIM CyIy
PEXKHUM OKPEMOTO MPOXKUBAHHS [2].

Sk 3ayBaxye JI. JlyOuak, HopmatuBHe 3akpimieHHs: y CiMeifHOMY 3aKOHOJIaBCTBI YKpaiHU pexuMy
OKPEMOTro MpoXKHBaHHs (cemapariii) cTano pe3ylbTaToM iMIUIEMEHTAIl MiXKHApPOAHO-IPABOBHX HOPM Ta
MOJIOKEHBb 3aKOHOJaBCTBa €Bporeiicbkkoro Coro3y y 1iit cdepi y BiTuM3HsIHE 3aKkoHOAaBCTBO. Cemnapartis
a00 pPeXHUM OKPEMOTO MPOXKUBAHHS MOAPYXOKS € OIHUM 3 IPOSIBIB IPUHLUMITY cBoOOAM LUTIO0Y, npaBa ¢i-
3MYHUX OCI0 BUIBHO OOMpaTH Miclie IPOXKMBAHHS, a BOJHOYAC L IHCTUTYIISI MOYKE BUCTYIATH ajibTePHA-
THBHHM CIIOCOOOM BpPEryJIroBaHHS ciMeiHuX koH(umikTiB [3, ¢. 251-253.].

PexxrM okpeMoro mpoKUBaHHS MOJPYKKSI MOXKe OyTH BCTAaHOBJIICHUH CYIOM 32 3asiBOIO MTOJIPYKIKS
a00 MO30BOM OJHOTO 3 HHUX. Llg KaTeropis crpas, 110 BUHUKAIOTh i3 CIMCHHMX MPABOBIIHOCHH, JIMIIIC pa3
srapyetsest y LIIK Ykpainy, 30kpema y yactuni 3 crarti 293 Kozekcy.

[IpoananizyBaBiim YWHHE LUBLIBHE MpOIECyalbHE 3aKOHOJABCTBO, MOXKHA JIWTH BHCHOBKY, IO
PEKUM OKPEMOTO MTPOKUBAHHS MOIPY>KKS MOKE BCTAHOBJIIOBATUCS Y LIMBIIBHOMY HPOLIECi B OPSIKY I10-
30BHOT0 200 OKPEMOTO TIPOBAKEHHS.

[lo30BHa (opMa po3risay crpas Mpo Cenapauilo Moxe OyTH 3aCTOCOBaHA y BUNAAKY BiACYTHOCTI
3TOJIU OJTHOTO 3 TOJPYKKsI Ha BCTAHOBJICHHSI PEXKUMY PO3JITIHHOTO NMPOXKUBAHHS. Y TaKOMY BUIAJKY J0-
LIBHO 3aJTyyaTd MpogeciiHOro MpeaCcTaBHUKA, OCKUIBKY LI Ja€ 3MOTY CTOPOHI, 110 3BEPTAETHCS 10 CYY
3 [I030BHOI0 BUMOTOI0, OTPUMATHU NPABOBY JOIOMOTY HE JUIIE Y (OpMi HiATOTOBKH MpOLECyalbHUX HO-
KYMEHTIB, a i y Gopmi Oe3nocepeiHboi yuacTi y CyJJOBUX 3aciiaHHIX.

o >k A0 BCTAaHOBJICHHS PEKUMY OKPEMOT'0 MPOKMUBAHHS y MOPSAKY OKPEMOTO MTPOBAKCHHS CIpa-
BU Y IIUBIJIBHOMY IPOIIECI, TO TAKHIA CIIOCIO 3BICHO YaCTillle Ma€ MICIIC B CYIOBIH MPaKTHIII.

[ligcraBoro i 3BEpHEHHsS OO CyAy 3 MUTAHHSIM BCTaBICHHS PEXUMY OKPEMOTO MPOXHBAHHS
MOJPY>KOKsT MOXKHA BU3HATH HeOaKaHHs a00 K HEMOXKJIMBICTh YOJIOBIKa Ta JAPYKHHU MPOKHUBATH Pa3oM
OJIIHIEIO CIM’€10.
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Buxozsiun 3 NpuHIMITY TUCTIO3UTHBHOCTI, 110 Ma€ BH3HAYallbHE 3HAYCHHS y PETYJIOBAHHI MPaBo-
BITHOCHH TPUBaTHO-IIPaBOBOro xapaktepy [4], ocobamu, 110 BIpaBi 3BepTaTUCS IO CyIy i3 3asiBOIO,
MO30BHOIO 3as(BOI0 IPO BCTAHOBJICHHSI PEXKHUMY OKPEMOTO MPOKUBAHHSA TOAPYMOKS, MOXKYTh BHCTYIATH
JIMIIE MOJPYKAKsI, TOOTO YONIOBiK abo KiHKa, SIKi Mepe0yBaloTh Y 3apEECTPOBAHOMY OpraHAMH PeecTpallii
aKTIB IIUBIJILHOTO CTaHy HLTIOOI.

VY UMBUILHOMY IMPOLIECYaIbHOMY 3aKOHOJABCTBI OKPEMOI MPOIECyalbHOI perjiaMeHTallii He OTpH-
MaJIo MUTaHHS MiZICYHOCTI Takoi KaTeropii CiMeHHHUX CIpaB, a TOMY B TaKHX BHIAJKaX 3aCTOCOBYIOTHCS
MpaBWjia 3arajbHOi MiJACYAHOCTI a00 MiACYAHOCTI CIIpaB 3a MiClleM MPOXKMBAaHHS BIANOBIZa4a y CIpaBi
(ct. 27 LIIK Ykpaiun) [5; 6, c. 136-138; 7, c. 345-346].

3aKOHOIAaBCTBO HE BU3HAYAE IMIJCYHICTh TAKUX CIIPAB, OJHAK MU BBAYKAEMO, 110 ITPH MOIaHHI 3as5BU
BapTO KepyBaTHCS 3arajlbHUMH IPaBWIAMH IiJICYAHOCTI IUBUILHUX CIIpaB, a came. MOJABaTH 3asiBy 3a
MiCIIeM TPOYKUBAHHS TIOAPYXIKS UM OJHOTO 3 HUX.

[To3oBHa 3asBa, 3asBa MPO BCTAHOBJICHHS PEKUMY OKPEMOTO MPOKHBAHHS MOJIPYKKS, OKPIM
Bumor cratti 175 HIIK Ykpainu, mo cTocyroTbes 3MicTy Ta GOpMHU MMO30BHUX 3asB, TOBUHHA MICTH-
TH BIJIOMOCTI Ta BIAMOBIZaTA BUMOTaM, 110 BU3HAYCHI HOpMaMH CIMEHHOrO TpaBa, a caMme cratTsimu 119,
120 CK Vkpaiunu [5].

VY mporieci po3risimy CIpaBH MPO PEXKUM cerapallii CyJoM MOBHHHI OyTH BCTaHOBJICHI (haKTHYHI
CTOCYHKH TIOJIPYXCOKS, a TAKOXK CyJ| TIOBUHEH BH3HAYMTHUCS YU PEKUM OKPEMOT'O TPOKUBAHHS TOAPYHOIKS
Moxe OyTH 3aCTOCOBaHUH Y KOHKPETHIH cIipaBi, 100 BCTAHOBJICHHS TAKOTO PEKUMY HE BUKOPHCTOBYBAB-
sl SIK CIOCiO BperyJIoBaHHS CHIPHUX MAaHOBMX NHUTaHb. Ha 1IbOMy HaroJjomieHo i B MpaBOBUX MO3ULISNX
BepxosHoro Cyay Ykpainu 3 nux nurass [8].

VY mporeci CyA0BOr0 po3rsiAy CIIPaB MPO BCTAHOBJIICHHS PEKUMY OKPEMOTO IPOXKHBAHHS MOAPYK-
s, y pasi, SKIIO y NOAPYKKS € CIUJIbHI HEMOBHOJITHI AiTH, MO’KE€ BUHUKHYTH MUTaHHS BU3HAUYCHHS MiCLIs
NPOKUBAHHA TaKUX JITEH Ta y4acTi KOKHOTO 3 MOAPYXOKS Y X BUXOBaHHI. Y TaKHX BHUIMAAKaX CTOPOHAM
HEOOXiTHO po3’sICHUTHU MOTPeOy BUPIIICHHS Takoro nutaHHs. [9, ¢. 251-253].

3a pe3yabTaTaMy pO3IIIAAY LMBIIBHOI CIIPaBH CyA NPUMMAE CyAOBE PIILICHHS, SKLIO BUPILIYE crpa-
BY 110 CyTi. Y clipaBax Mpo BCTAHOBIICHHS PEKUMY OKPEMOI'0 IPOXKHUBAHHS HOAPYAOKS CyJ MOXKe abo mpu-
HHATH pilIeHHS NPO 3aJ0BOJICHHS BUMOTH 1 TAKMM YHMHOM BCTAaHOBHTH PEKUM Cemapauii y BiIHOCHHAX
HNOAPYKKS Yy BUNAAKY, SKILO MOAPYXKSA HE MOke a00 He Oaxkae MPOXUBATH pa3oM, abo X MOXe Bia-
MOBHTH B 33JI0BOJICHHI TakOl BUMOTH, SKIIO HE BCTAHOBHUTH MiACTaB, BU3HAUeHUX y cTaTTax 119, 120
CK VYkpainu [2].

VY Bunajaky BiICYTHOCTI B OJHOTO 3 MOIPYXOKS OaKaHHS IIOA0 BCTAHOBICHHS PEXHUMY cemaparii
HoApY>Kst a00 SIKIIO BUHMK CIIip, IO TOB’SI3aHUHN 13 MOXKIIMBICTIO BCTAHOBJICHHS TAKOTO PEXUMY, TO CyI
npuiiMae pillieHHs Tpo 3aJIMILIECHHS 3asBU 0€3 PO3IILAY Ta PO3’ICHIOE MOAPYOKIO IPaBO Ha Mpen IBJICHHS
MO30BHOI 3asBU IPO BCTAHOBJICHHA TAaKOI'O PEKUMY NPOKHUBAHHS MOAPYX KA B HMOPSAOKY IO30BHOTO
NPOBA/DKCHHS B IIMBUIEHOMY CYJOYHMHCTBI.

VY Bumajnkax BCTAHOBJICHHS PIlICHHIM CYAY PEXHUMY OKPEMOIO MPOKUBAaHHS HMOAPYXOKS, TAKUH pe-
UM TPOXKUBAaHHS MOXKe OyTH MPUITMHEHUH SIK 32 PIILCHHAM CYJY, TaK 1 IUISIXOM BiJHOBJIEHHS (aKTHYHO-
O CITUILHOTO MPOYKMBaHHS Ta ciMeiHuX BignocuH [10].

Bopnouac asist cTopiH crnipaBu BapTo 3’sicyBaTd sl ceOe MpaBoOBi HACHIKU BCTAHOBJICHHS PEXKUMY
OKPEMOT0 TMPOKUBAHHS TOJIPYKIKS, & caMme!

— CTOPOHU MOBUHHI yCBiJJOMIIIOBATH, 1[0 BCTAHOBJICHHS PEXHUMY cerapalii He TPUIIHHSE MpaB
Ta 000B’SI3KIB MOAPYHOKS, SIKI BU3HAUCHI CIMCHHHUM 3aKOHOJABCTBOM YKpaiHM Ta sKI ICHYBaaud MiX
MOJIPY>KXKSIM JI0 BCTAHOBJICHHS TAKOTO PEKUMY TIPOKHBAHHS,

— pexUM MaiiHa, Mo HaOyBarOTh YOJIOBIK Ta IPYKHWHA Y MEPioJl PO3IUILHOTO PEKUMY TPOKUBAHHS,
3MIHIOETBCS, TOOTO MAifHO HE BBAXKATUMETHCS HAOYTUM y NUTIO0I Ta HA HHOTO HE MOIIMPIOBATHMEThCS pe-
JKUM CHUTBHOT CyMICHOT BIIaCHOCTI,

— y mepioj] OKPEMOro MPOXKUBAHHS MOAPYXOKS HE i€ MPe3yMIIis OaThKIBCTBA MO0 IiTSH, HAapo-
JOKEHUX TICTIS CTUTMBY JICCATH MICSIIIB, 13 MOMEHTY BCTAHOBJICHHS TAKOTO PEKUMY.

78



Posenao cnpas npo ecmarnosnenns pexcumy oKpemozo npoHCUBAHHS NOOPYIHCIHCA

BucHoBku. BCTaHOBJIEGHHS peXUMY OKPEMOTO TMPOXKMBaHHS SIK (popMa TNPUMTMHEHHS NUTIO0Y Ha
NPaKTHUIll 3aCTOCOBYETHCS JOCUTH PiJKO, IPOTE Ha3BaHa KaTeropis CIpaB Mae HU3KY OCOOIMBOCTEH, MO
3YMOBITIOIOTH MOTPEOY OUTBIIT JETATFHOTO JOCTIKEHHS i€l IHCTUTYIIII CiMEHHOTO TTpaBa.

BaxnuBe 3HAYCHHS MAKOTh JJIS MOIPYXOKS IPABOBI HACHIIKA BCTAHOBIICHHS PEKHUMY OKPEMOTO
MPOKUBAHHS TOJPYXIKS, a caMe — He3BaKaI0YM Ha BCTAHOBIICHHS TAKOTO PEXUMY, HE TPUIHHSAIOTHCS
B3a€MHI IpaBa Ta 000B’sSI3KU MOJIPYXOKS, K1 BU3HAYCHI CIMEHHUM 3aKOHOJABCTBOM, JI€ NMPE3yMIIIis OaTh-
KIBCTBa II[OJI0 HOBOHAPODKEHHUX IITEH MOAPYMOKs, MO0 MaiHA TaKOTO MOAPYXKKS MPHUIIUHSE TisITH pe-
JKUM CIIUTBHOT CyMICHOT BIIACHOCTI.
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CONSIDERATION OF CASES ABOUT
THE SEPARATE RESIDENCE OF THE SPOUSE

The article is devoted to the issue of establishing a regime of separate residence (separation) and
consideration of such cases in civil proceedings.

The author analyzes the main provisions of family law governing the procedure for establishing
the regime of separate residence of the spouses, as well as the provisions of civil procedural law, case law
on this topic.

Consolidation in the family law of Ukraine of the regime of separate residence (separation) is a
consequence of the implementation of international legal norms and provisions of the legislation of the
European Union in this area in the domestic legislation. Separation or separate residence of spouses is
one of the manifestations of the principle of freedom of marriage, the right of individuals to freely
choose their place of residence, and at the same time this institution can act as an alternative way of
resolving family conflicts.

The regime of separate residence of the spouses may be established by a court at the request of
the spouses or at the request of one of them. Based on the analysis of the current civil procedural
legislation, the author concludes that the regime of separate residence of the spouses can be established
in civil proceedings by way of claim or separate proceedings. The claim form of separation cases can be
used in the absence of the consent of one of the spouses to establish a regime of separate residence.
Instead, the establishment of a regime of separate residence in the order of separate proceedings in civil
proceedings is more common in judicial practice.

According to the author, the grounds for going to court with the issue of establishing the regime
of separate residence of the spouses can be recognized as the unwillingness or inability of the husband
and wife to live together as one family.

The author highlights the legal consequences of establishing a separate residence regime for
spouses, in particular: the establishment of a separation regime does not terminate the rights and
obligations of spouses, which are defined by family law of Ukraine and existed between spouses before
such residence regime; the regime of property acquired by a husband and wife during the period of
separate residence regime changes, ie the property will not be considered acquired in marriage and will
not be subject to the regime of joint joint ownership; during the period of separate residence of the
spouses, the presumption of paternity does not apply to children born after the expiration of ten months,
from the moment of establishing such a regime.

Keywords: spouses, termination of marriage, separate residence regime, separation.
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