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The article analyzes the place and role of the judge in the procedure of conciliation of the
parties in the administrative proceedings of Ukraine and the EU Member States. It is
established that in Ukraine there is a simple model of the subjective composition of conciliation
of the parties in administrative proceedings, which is characterized by certain elements of a
relatively complex model of the relevant subject composition (the judge encourages the parties
to try to reconcile, but does not provide them with certain options to be considered).

It has been found that in some EU Member States, in which the judge previously took an
active part in reconciling the parties to the public-legal dispute, due to a set of socio-legal and
political problems (crises of democracy and public power; the urgent need to reform the
subjects of public administration; the need to increase the availability of justice), judicial and
legal reforms are currently being carried out, which “distance” judges from the relevant
procedures, thus ensuring greater democratism of reconciliation and promoting real unloading
of ships. France is an illustrative example of a country with reforms mentioned hereof.

It is established that today the judge in the reconciliation procedure appears as:

1) “relatively active conciliator”;

2) the subject of judicial control over compliance with the law in the reconciliation
procedure;

3) legalizer of the conditions of reconciliation. This feature of the role of the judge in the
conciliation of the parties to a public law dispute is derived from the power to exercise judicial
control in conciliation. In practice, it is manifested in the fact that the conditions of conciliation
of the parties to a public law dispute, which they set out in the statement of conciliation,
acquire legal significance for them (create real legal obligations for the parties, which they
must comply) only after the judge will approve them.

It is emphasized that the role of the judge in conciliation of the parties to the dispute in
administrative proceedings is currently difficult to underestimate even in those EU member
states where the judge is no longer obliged to perform a “conciliation mission” and therefore is
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not an “active conciliator”. In Ukraine, the role of a judge in conciliation is manifested in his
indifference to the parties to the dispute, whom he periodically calls to try to reconcile, as well
as in monitoring the results of conciliation and their legalization when they meet the
requirements of the CoAP of Ukraine.

Key words: court, judge, reconciliation of the parties, administrative proceedings,
European Union.

Problem formulation. In Ukraine, there is a simple model of the subject composition of
reconciliation of the parties in administrative proceedings, which is characterized by certain elements of a
relatively complicated model of the relevant subject composition (the judge encourages the parties to try to
reconcile, however, does not provide them with certain options for reconciliation that should be considered
by them). At the same time, in some EU Member States, in which public-law disputes can be resolved
through judicial conciliation (reconciliation in administrative proceedings), a judge may appear as a
“relatively active conciliator” who, convinced of the possibility of reconciling the parties to the dispute,
can form for them an option (options) of reconciliation that can be adopted by them (finalized, rejected).
Therefore, appealing to the foreign experience of the judge’s participation in the procedure of
reconciliation of the parties is relevant.

Analysis of the problem study. The solution to certain issues of legal regulation of reconciliation of
the parties in administrative proceedings is reflected in the works of domestic lawyers-administrative lists,
including S. S. Biluha, I. V. Zheltobriukh, M. M. Zaika, O. M. Mykhailov, T. A. Pluhatar, O. D. Sydelnikov,

L. R. lukhtenko and others. However, it is worth noting that the attention of scientists to the subject
composition of the procedure for conciliation of the parties in administrative proceedings is insufficient.

The article is aimed at studying the role of a judge in the procedure of conciliation of the parties in
the administrative proceedings of Ukraine and the EU Member States.

Presenting main materials. In paragraph 12 of the preamble, Art. 3 EP and Council Directives of
21 May 2008 No. 2008/52/EC contains a rule according to which a judge may appear as an intermediary
(mediator), however, such a role can be performed by a judge only in cases which he does not directly
consider [1]. A similar role of the judge was also observed in the conciliation procedure of individual EU
member states (this is natural, as the EP and Council Directive No. 2008/52/EU is considered applicable in
the EU member states by concept and to reconciliation and other alternative dispute resolution), although
today the situation is changing significantly.

Given this, domestic scientists assess the fact of involving judges in alternative ways of resolving
disputes as “the implementation of advanced trends in the development of procedural legislation of
European countries, which, of course, is a positive component of judicial reform in Ukraine” [2]. At the
same time, it should be emphasized that this trend is currently ambiguous regarding the issue of
reconciliation of the parties to the public legal dispute. The corresponding ambiguity is justified as follows:

1) “reconciliation of the parties to a public legal dispute” in Ukraine is not identical to the
“settlement of a dispute with the participation of a judge” and does not require the active participation of a
judge in this procedure. The inequality of these procedures, as noted by I. L. Zheltobriukh, is significant
[3, p. 24], although in accordance with Part 2 of Article 186 of the CoAP of Ukraine “the judge directs the
settlement of the dispute with the participation of a judge to achieve reconciliation by the parties”
[4] (despite this, the resolution of the dispute through reconciliation and settlement of the dispute with the
participation of the judge are clearly distinguished in paragraph 2 of Part 2 of Article 180 of the CoAP of
Ukraine). In clarifying the place of the judge in the process of conciliation of the parties, it should be borne
in mind that the judge in Ukraine is not directly involved in agreeing on the terms of reconciliation, just as
it takes place, in particular, in mediation procedures in the individual EU Member States (taking into
account also cases of “moderately active” participation of a judge in reconciliation);
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2) in Ukraine there is a personnel crisis, judges are overloaded with the volume of cases that they
must decide, and therefore the “distraction” of judges to the implementation of reconciliation procedures is
not fully appropriate, which is confirmed by the logic of the domestic legislator in regulating alternative
ways of resolving public-legal disputes N. S. Kucheruk notes that “one of the reasons that do not contribute
to the settlement of the dispute with the participation of a judge is the establishment of time limits by law.
Thus, the legislator allows this procedure only before the start of consideration of the case on the merits
and within no more than 30 days from the date of the ruling on its holding. Obviously, such restrictions
complicate the effective functioning of this institute. After all, quite often the question of the possibility of
reconciliation arises precisely during the consideration of the case on the merits, after clarifying its
circumstances, hearing the participants, etc.” [5, p. 24]. However, it is precisely in these circumstances that
the logic of the legislator regarding the effective use of the judge's time is revealed:

a) settlement of a dispute with the participation of a judge is an alternative way of resolving a
dispute, which provides for the involvement of a judge in order to achieve peace between the parties to the
dispute;

b) this method of resolving the dispute is long in time and its application: it is justified when no
longer spent time on consideration of the case by the court; cannot be used to delay the dispute resolution
process;

c) the parties to the dispute, without taking advantage of the possibility of resolving the dispute with
the participation of a judge, may at all times turn to the possibilities of reconciliation, without thereby
creating an additional workload for the court. In this sense, one of the most important features of resolving
a public-legal dispute through reconciliation is revealed.

You should pay attention to the fact that in some EU Member Countries in which the judge has
previously taken an active part in reconciling the parties to a public-legal dispute, due to a set of socio-
legal and political problems (crises of democracy and public power; the urgent need for reform of public
administration entities; the need to increase the availability of justice [6, p. 61]) judicial and legal reforms
are currently being carried out, which “distance” judges from the relevant procedures, thus ensuring greater
democratism of reconciliation and contributing to the real unloading of the courts. An illustrative example
of this is France. In particular, in the “Dictionary of Legal Terms”, posted on the official website of the
Ministry of Justice of the France, the concept of “conciliation” is interpreted as “the process of peaceful
resolution of disputes, the intervention of a judge to try to bring the parties closer together and reach an
agreement” [7]. Conciliation of the parties to the dispute (including in administrative proceedings) involves
the participation of a “conciliator”, which is a judge who (unlike the mediation procedure) does not play an
active role in the conciliation process (in other words, the judge appears as a relatively active conciliator).
K. Buchser-Martin (Catherine Buchser-Martin) and B. Montu (Bénédicte Manteaux) point to the same fact,
pointing out that reconciliation and mediation are closely linked procedures. However, they differ
significantly in the characteristics of the status of mediator and conciliator, and in the specifics of dispute
resolution methods used in these procedures: in the mediation process the parties usually have to find ways
to resolve the dispute as “in the process of reconciliation, the conciliator can often offer solutions to the
parties” [8, p. 5].

At the same time, it seems quite positive to try to outline the conciliatory nature of the judge in
Spain, which does not harm the optimal use of time spent on the effective administration of justice and
contributes to the parties to the public-legal dispute reaching an understanding. For example, in Paragraph
1 of Part 1 of Article 77 of the Kingdom of Spain Law of July 13, 1998, No. 29/1998, it is noted that
during the trial the judge at his own discretion or at the request of the party to the dispute, after hearing the
arguments of the parties to the dispute, may outline a preliminary agreement (acuerdo) capable of ending
the disagreements between the parties to the dispute [9]. This model of participation of a judge in
conciliation of the parties to the dispute (not related to participation in the “advisory” procedure of
conciliation), in our opinion, may be reflected in the Ukrainian practice of conciliation of parties in
administrative proceedings.
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Actions of the judge are similar in France today. Starting from 2019, a judge in this European
country, in accordance with Art. 22-1 of the Law of the France Republic 8, 1995 No. 95-125, may at any
stage of the consideration of the case oblige the parties to the public-legal dispute, try to reconcile (appeal
to the appropriate conciliator), if the judge decides that the peaceful resolution of the dispute is quite real
[10]. That is, unlike in Ukraine, a judge in the France can not only invite the parties to the dispute to turn to
the reconciliation procedure but also oblige them to try to reconcile when he sees this as a real possibility.

At present, the judge in the reconciliation procedure appears as:

1) “relatively active conciliator”. In Ukraine and in one way or another in the EU Member countries,
in which public-legal disputes can be resolved through conciliation, the judge:

a) is not an intermediary (mediator) between the parties to the dispute (therefore, reconciliation is not
equal in its conceptual and formal manifestation of mediation);

b) is a subject interested in not only law but also peace in society, especially when a dispute has
arisen between the parties that can be resolved through reconciliation and are therefore involved in the
reconciliation of those parties, each time (when necessary) reminding them of the possibilities of an
appropriate way of resolving the dispute. The above follows, for example, from the content of paragraph 2
of Part 2 of Art. 180 and part 5 art. 194 of the CoAP of Ukraine [4]. The corresponding approach was also
used by the German legislator. In particular, in paragraph 1 of part 1 of Article 87 of the CoAP of Germany
stipulates that, before an oral hearing, the chairman (or rapporteur) must take all measures necessary to
resolve the legal dispute at the oral hearing stage, if possible. In particular, these measures covered the
court's proposal to the parties to the dispute to discuss during oral hearings the state of affairs and the
essence of the dispute, as well as to resolve the relevant legal dispute peacefully and agree to a settlement
agreement (Vergleich) [11]. That means, the relativity of the judge's active actions as a conciliator is
manifested in the fact that he persuades the parties to the dispute to reconcile, not participating directly in
the conciliation procedure (in particular, does not submit to the parties conciliation options, which the
parties reject or agree);

2) the subject of judicial control over compliance with the law in the reconciliation procedure.
Judicial control in the administrative and legal sense can be interpreted as:

a) “exercise of the control function of the state by the judicial branch of power within the judicial
and judicial form” [12, p. 344];

b) “the adversarial procedure by which a private person transfers a dispute with a public authority to
the (administrative) courts” [13, p. 539];

c) “a type of control that is inherent only in the judiciary and which is based on the legitimate
activities of the courts to verify the legality of acts, decisions, inaction, and actions of the public
administration, its officials with the application (if necessary) of legal sanctions, at the special request of
the person or entity concerned in accordance with the procedure established by law” [14, p. 267].

From the above, an opinion may be formed that the essence of the judiciary and the peculiarity of
judicial control in a rule-of-law state exclude the possibility of using the reconciliation of the parties to a
public legal dispute in administrative proceedings. It is this position on this issue that is common among
many European administrative lawyers. For example, in the 2016 Report of the Supreme Court of the
Kingdom of Spain “Alternatives to Resolving Disputes Falling Under the Jurisdiction of the
Administrative Court” (hereinafter referred to as the 2016 Report), attention is drawn to the fact that
among lawyers (in particular, judges) the opinion has become widespread that the resolution of public legal
disputes is impossible outside the consideration of the relevant case on the merits by the administrative
court [15], after all, the above would directly contradict Art. 106 of the Constitution of Spain (this norm the
constitutional declared that only “the courts exercise control over the exercise of administrative powers and
the legality of the actions of the administration, as well as the compliance of their activities with the
provisions established by law” [16]; “private persons, in accordance with the procedure provided by law,
are entitled to compensation for any damage caused to their property or rights as a result of public service
actions, except for force majeure situations”) [16]. At the same time, the analysis of the decisions of the
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Spanish Constitutional Court of 31/2000 of 03 February 2000 [17] and 177/2011 of 08 October 2011 [18]
gives grounds to assert that this Court confirms the importance of judicial control in a rule-of-law state (in
the meaning of Article 106 of the Spanish Constitution) and the inadmissibility of restricting access to
judicial protection. Taking into account this, the Supreme Court of the Kingdom of Spain notes in the 2016
Report that the Spanish Constitution does not provide, among other things, for the interpretation as
unacceptable creation and existence of certain mechanisms for the extrajudicial settlement of
administrative and legal disputes, but “most likely does not prevent their creation with the possibility of a
final review of decisions made in these procedures in the relevant courts and tribunals” [15]. Thus, the
reconciliation of the parties to a public-legal dispute not only does not interfere with the implementation of
judicial control but also provides for such control, since without judicial control reconciliation, as such,
cannot be fulfilled: the application for reconciliation of the parties to a public legal dispute can be approved
by a court decision only after the court: analyzes the terms of reconciliation for compliance with the
requirements of the legislation, the reality of their implementation; will find out whether the parties to the
dispute have really achieved such reconciliation without forcing anyone to do so, etc.;

3) legalizer of reconciliation conditions. This feature of the role of a judge in reconciling the parties
to a public-legal dispute is derived from the authority to exercise judicial control in reconciliation. In
practical reality, it is manifested in the fact that the conditions for conciliation of the parties to the public-
legal dispute, which they outlined in the application for reconciliation, acquire legal significance for them
(create real legal obligations for the parties, which they must comply with) only after the judge approves
them.

Conclusions. The role of the judge in reconciling the parties to a dispute in administrative
proceedings is currently difficult to underestimate, even in those EU Member States where the judge is no
longer obliged to carry out a “conciliation mission” and is therefore not an “active conciliator”. In Ukraine,
the role of a judge in conciliation is manifested in his indifference to the parties to the dispute, whom he
periodically calls to try to reconcile, as well as in monitoring the results of conciliation and their
legalization when they meet the requirements of the CoAP of Ukraine.
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POJIb CYA1 Y MPOLHEAYPI HIPUMUMPEHHSA CTOPIH B AAMIHICTPATUBHOMY
CYJIOUMHCTBI YKPATHHU TA JTEPKAB-UJIEHIB €C

© Cnusxka M., Ciuska B., 2022

3niiicHeHo aHANI3 MicHs Ta poJii CyAdl y nmpoueaypi NpUMHPEHHS CTOPIH B aIMiHICTPATHBHOMY
CYyAOYMHCTBi YkpaiHu Ta gepxaB-uwieHiB €C. BcranosineHo, mo B YkpaiHi icHye mpocra mopaenb
cy0’€KTHOr0 cKJIaJy NPUMHUPEHHS] CTOPiH B aAMiHiCTPAaTHBHOMY CYAOYMHCTBI, IKa XapaKTepU3yeThCsl
NMEeBHUMH €JIeMeHTAMH BiJHOCHO YCKJIAJIHEHOI MO/eJi BilOBIAHOT0 Cy®’ €KTHOro ckiiaay (Cyaiasi ClOHY-
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KAa€ CTOPOHM cNpo0yBaTH NPUMHPHUTHUCH, OJHAK He HAJA€ IM MEeBHUX BapiaHTIB NpUMMHPEHHs, sIKi OBU-
HHi HUMH OyTH PO3IJISIHYTI).

3’sicoBaHo, 10 B OKpeMHUX Jiep:kaBax-ujeHax €C, B IKHX cy1As paHille OpaB aKTUBHY Y4YacThb y
NPUMHPEHHI CTOPiH My0JiYHO-NPABOBOI0 CIOPY, B CHJIy MHOKHHM CYCHiTbHO-NIPABOBMX i MOJITHYHHUX
npo6Jem (Kpu3u AeMoKparii Ta my0JiiuHol BJiagu; Ha3piioi HeoOXiqHOCTI pedpopmu cyd’ exTiB myoTiuHOL
ajMinicTpanii; morpe6u y miaABUIIEHHI JOCTYNHOCTI MPaBOCy/1s) Hapa3i 3AiliCHIOITbCS CY10BO-NPABOBi
pedopmu, ki “BignansoTe” cyaaiB Big BiainmoBinHux mpoueayp, 3ade3neyy0yud TAKUM YHHOM OinbuInii
AeMOKPATU3M NPHMHPEHHS Ta CNPUSIIOYH peajJbHOMY po3BaHTaxeHHIO cydiB. [lokazoBuM mpukiaagom
ubomy € @panuis.

BceraHoB/1€HO, 1110 HA CHOTO/IHI CYI/Is1 B IpoLeypi NPMMHPEHHS MOCTA€ B POJIi:

1) “BiTHOCHO aKTHUBHOTO MPUMHPUTEJS;

2) cy6’eKTa Cy10BOr0 KOHTPOJIIO 32 IOTPUMAHHSAM 3aKOHHOCTI B MPOLeAypPi NPUMHUpPEHHS;

3) neramizaTopa ymoB npumupenns. s ocodmuBicTh podii cyai B npuMHpeHHi cTOPiH my6JaiuHo-
NPaBOBOI0 CIOPY € MOXiIHOI0 BiJ MOBHOBa)KeHHS 3AiCHIOBATH CYyAOBMiIl KOHTPOJb y NPUMHPEHHI. Y
NPaKTUYHil AilicHOCTi BOHA BUSIBJISAETHCS Y TOMY, 110 YMOBHM NPMMHMPEHHS CTOPiH My0JIiYHO-IIPaBOBOIO
Cropy, IKi BOHM BUKJIAJIN Y 3asiBi NP0 NPUMHPEHHS, HAGYBaIOTh /1 HUX IOPUIHYHOr0 3HAYEHHS (CTBO-
PIOIOTH JIJIs1 CTOPIH peajibHi IOPUINYHI 000B’A3KH, AKUX BOHU MOBHHHI JOTPUMYBATHCH) JHUILIE IiC/Is1 TOTO,
SIK CyJAsl iX 3aTBEpPAHTH.

HaroJiomeHo, mo poJb Cyli B IPMMHMPEHHi CTOPiH CIOPY B aAMiHiCTPATHBHOMY CYAOYUHCTBI
HAa CBOTOAHI Ba’KKO HeJOOLIHNUTHM HaABITh Yy THX Jep:kaBax-ujeHax €C, B AKHUX cyAlds BiKe He 30-
00B’fAI3y€ThCA BUKOHYBATH “NMPUMHUPHY Micilo”, a oT:ke, He € “aKTMBHUM npumuputejaem”’. B Ykpaini x
POJIb Cyi Y NPUMHPEHHI BUSIBJISETHCSA B i0ro He0aiiy:koMy CTaBJIEHHI 10 CTOPiH cIOpY, AIKMX BiH Ie-
PioaMYHO 3aKJMKa€ cIPOOYBATH NPMMHUPHUTHUCH, a TAKOK Y KOHTPOJIIOBAHHI pe3yJbTaTiB NPUMUPEHHSA
Ta iX JeraJizauii, koau BoHu Bignosinawts Bumoram KAC Ykpainu.

Kurouosi cioBa: cyn, cyansi, IpMMHpPeHHs] CTOPiH, aIMiHICTPaTUBHe CYA0YMHCTBO, €Bponeiich-
kuii Coro3.
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