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IIpoananizoBaHo 0CHOBHI Moje/li KpUMiHATI3anil NisAHb.

Ha ocHoBi BpaxyBaHHsI IPHHLHUIIB Ta MiJcTaB KpuMiHamizauii (1ekpuminanizauii) 3axo-
HO/IaBYHii OPraH CTBOPIOE HOBY KPMMiHAJILHO-NIPaBOBY HOpPMY (200 HABNAKH 3MiHIOE YH CKa-
COBYE€ icHyI0uy). 3a HbOr0 PO3pPOOJIAIOTHLCA MoMepeTHi Moaei HOBOI HOPMHM, AKi MOBUHHI Bix-
NOBiIaTH Pi3HUM, MOAEKYAHU CynepedIUBUM BUMOIaM.

be3ymoBHO, mix 4ac CTBOpPeHHA TAaKUX Mojeseidl MOTPiOHO BUPIIIMTH pPAA NMUTAHb, AKI
HAJIeKATh 10 00CATYy Ta 3MIiCTy AMCNO3U LIl HOBOI HOpMHU, Ti caHKUii, CiBBiTHOIIEHHSI 3 YUHHUM
KPUMiHAJILHAM, KPUMIHAJIBbHO-TIPOLECYyaJIbHUM, BUIIPABHO-TPY/A0BUM 32aKOHOAABCTBOM.

OaHa 3 TOTOBHHX YMOB ONTHMAJBHOCTI 3aKOHOJABCTBA 3BOAUTHLCS 10 NOTPUMAHHS BH-
MOT i0ro BHYTPIlIHBOI Y3rO:KeHOCTi, a TAKO0XK 10 HU3KH MOB’SI3aHHUX i3 He0 BHMOI. BiAcCyT-
HICTH NMPOTAJIMH 3aKOHY Ta 3aiiBOCTi 3a00pOHH; BU3HAYECHICTh TA €AHICTH TepMiHoJIOTii. SIK11I0
TIYMa4eHHs 3MiCTy YU 3HAYeHHs TepMiHa, IKHH MICTUTHCS Y HOPMATUBHO-TIPABOBOMY aKTI,
MO’Ke BUSIBUTHCS CKJIAIHMM AJs HOro aapecaTry, TO TAKOMY TepMiHy AOUiJIbHO HAJaTH Jiera-
JbHe BU3HAYEHHS, HABITH SIKIO 1€ Mpu3Beae 10 30LIbIIEeHHS TEKCTY; T0UIIbHICTD — MOKIU-
BiCTh CTBOpPEHHS, 3MiHM Ta HACTYIHOI0 3aCTOCYBAHHA MOJI0KeHb KPUMIHAJBLHOIO 3aKOHY, BH-
XOASYH 3 MOTPed CYCHiJILCTBA TA epsKaBH, LISl JOCATHEHHSI MIEBHUX LijIei, 3 ypaxyBaHHAM 3a-
rajilHONPaBOBMX NMPUHUMIIB Y YiTKO BCTAHOBJIEHUX 3AKOHOAABYMX Me:KaX, 10 BHABJISIETHCS
B MO0yI0Bi HOPM KPHUMIiHAJIBHOI'O 3aKOHY, BU3HAYEHHI IX CTPYKTYPH, MicIsi pO3TAIIYBaHHS B
CaMOMY KPMMIHAJBHOMY 3aKOHi Ta BCTAHOBJICHHSI CIIiBBi/THOIIEHHS 3 iHINMMM I0JIOKEHHSIMHA
KpuminajabHOro komekcy.

KuarouoBi ciaoBa: 3akoH, cHopaBelIMBiCTh, KpPHUMiHaJbHA BiANOBiZaJAbHICTH, NpaBa,
000B’SI3KHU.

IMocTranoBka npodaemu. Ha ocHOBI BpaxyBaHHS MPUHIMIIB Ta MiJCTaB KpuUMiHami3awii (1ekpumi-
HaJti3allii) 3aKOHOJaBYMii OpraH CTBOPIOE HOBY KPHMiHAIBHO-TIPABOBY HOpMY (200, HaBMaKH, 3MIiHIOE YU
CKaCOBYE iCHYIOUY). 3a IIbOr0 PO3POOIISIOTHCS TONEPeIHI MOJICTi HOBOI HOPMH, sIKi MOBHHHI BiANMOBiIaTH
PI3HUM, TMOAEKYIH CyNEepEewIMBUM BUMOTaM.

BesymMoBHO, il yac CTBOpPEHHS TaKUX Mojielieii MoTpiOHO BUPINIUTH PsJl IHTaHb, SIKI HAJEXKaTh 10
00cATy Ta 3MICTY JUCIO3UIIIT HOBOI HOPMH, i1 CaHKIIi1, CITIBBIAHOIICHHS 3 YAHHUM KPUMIHAJIBHUM, KPUMI-
HAIILHO-TIPOIIECYAILHIM, BUIIPABHO-TPYAOBHUM 3aKOHOABCTBOM.

Amnaui3 gocaigkeHns npoduaemu. [IutanHs aHamizy OCHOBHHUX MOJIEed KpUMiHAI3aIiil MisTHb CITy-
TyBaJX IPeAMETOM HayKOBUX PO3BIJOK TaKMX HayKoBLiB, sK: O. I'otiH, B. Kynpsasues, A. Tkauyk Ta iH.
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Merta cratTi. YCBiIOMITIOIOUH, 1110 B MEXKaX OJIHIET KOPOTKOT HAYKOBOT CTATTI HEMOKIUBO PO3KPUTH
BCI IIMTaHHs, [TOB’sI3aHI 3 yCciMa IiAX0JaMH 0 HACTILIbKU IMIUPOKOI Ta OaratorpaHHol TeMHU, MU 3BEPHEMO
yBary JIMIIe Ha HAHOUIbII 3HAYMMI Ta IiKaBi, HA HAIIy AYMKY, IIMTaHHS, Ta H TO JIMIIEC y YaCTHUHI 0a30BHX
0JIO’KEHbB, 3AJIMIIMBIIY BCE 1HIIE [Tl TOAAIBIINX HAYKOBUX PO3BIIOK.

Bukaan ocHoBHoro marepiany. Sk 3a3nadae B. KyzipsiBiieB, y MOCTaHOBII 1 BUPIIIEHHI BCIX LUX
NUTaHb BUHUKAIOTh SIK 3arajibHi TEOPETHKO-TIPABOBI, TaK 1 CIIeU(iuHi sl KPUMIHAIBHOTO MPaBa acleKTH.
Jo 3aranbHUX MOKHA BiJTHECTH, HAIIPUKIIA], CIIiBBITHOIIEHHS MiX aOCTpakTHHM (DOPMYITFOBAHHSM CTaTeH
3aKOHY Ta X KOHKPETHICTIO, Ka3yiCTHYHICTIO, MK IMIIEPATHBHICTIO i JMCIIO3UTUBHICTIO Y BUOOPI CaHKITi#
romo. Crenudivni A1 KPUMIHAJIBLHOTO MTpaBa acleKTH — I, HacaMIiepel, 0OCT i 3MICT HOBOI'O CKJIaay
3JI0YMHY Ta CYBOPICTb MOKapaHHs 3a fioro BumHeHHs [1, €. 240]. YV KOHTEKCTI I[bOTO MHUTAHHSI MH TOPKHE-
MOCH JIMIIIE MEPIIOTo acleKTy, OCKUIBKHM IMUTAHHS MMOKapaHHs 32 BUMHEHHS JisIHHS 3HAXOIUTHCS B ILJIOIIH-
Hi Ipo0JIeM MeHai3allii qisHb, PO K1 HTUMEThCSI Mi3HIIIE.

BupiliieHHs 3a3HaYeHHUX MMUTaHb € 3€OUTBIION0 B MEXKaX aJIbTCPHATUB, YTBOPCHHUX CYICPEUIUBUMHU
BUMOTaMH, a YacOM 1 MOJISIPHO HPOTHISKHUMHU. Hanpukiaa, ud MOBHMHHA KOHKPETHA JAMCIIO3UINS HOPMHU
OyTH y3aranbHEHOI0 abo ka3yictuuHoi? [1o cyTi cipaBH, came MUTaHHS PO T€, YA CTBOPIOBATH HOBY HOP-
MYy, 3HaXOJMUTHCSA MK JBOMa KpalHIMH IOJIFOCAMH, OJMH i3 SIKUX IOB’S3aHHU 13 MParHeHHsAM JI0 CTaOiIb-
HOCTI KpUMIHAJILHOTO 3aKOHO/IaBCTBA, a IHIIUMN — 3 HOMUHYYICTIO HOr0 MiHJIMBOCTI.

Be3 cymHiBy, Bci 1Ii CyrnepewnBi BUMOTH 10 HOPMH 00’ €KTUBHI 1, B IPUHIUMI, HeniepeOopHi. Y psii
BUIAJIKIB BOHM 3YMOBJICHI Pi3HOIUIAaHOBMMH (YHKLISIMH, sKi 374iMCHIOE mpaBoBa cucrtema. Hampukman,
KpUMiHAIIbHE TIPaBO 3aXUIIA€ JIOAUHY, aJle BOJAHOYAC BOHO X ii i Kapae. 3rijgHo 3 cTarreto 2 KpuMinanbpHO-
TO TPOIIECYAIbHOTO KOAEKCY YKpaiHu, 3aBJJaHHAM KPUMIHAIILHOTO TIPOBAKEHHS €, cepe]l iHIoro, 3a0e3-
TIEYEHHS IIBUKOTO, TIOBHOTO Ta HEYNEPEIPKEHOTO PO3CTiAYBaHHS i CYyJJOBOTO PO3TISAY 3 TUM, 00 KOXK-
HUH, XTO BYMHUB KPUMiHAIbHE MPABOMOPYILICHHS, OyB NPUTATHYTHH 10 BiANOBINANBHOCTI B Mipy CBOE€T
BUHH, 1 )KOJICH HEBUHYBAaTHI He OyB 00BHHYBadeHUH ab0 3acymkeHuit. MeTo i, HeoOXiIHi Tl TOCSTHEH-
HS1 KOXKHOI 3 TIOCTaBIICHUX IIiJIeH 1 3aBIaHb, Pi3Hi, a 4acOM 1 He miTkoM cyMicHi. [IpoTe BCiMm 1M BUMOTam
HOBa HOpMa NIOBHHHA BiATOBIIATH.

CnymHoto BunaeThest nymka B. Kyapsieuesa, mpo Te, mo copMyIroBaBIy CyHIepewsInBl BUMOTH 10
KPUMiHAIBHO-TIPABOBOI HOPMHU SIK JIBA MPOTHUJIEKHI IMOJIIOCH, TO MK HUMU 1 OyJie 3HAXOIUTUCh TOU
IHTepBaJ, y SKOMY MIOBUHHO OyTH 3HAWIeHO HalKpallle PillIeHHs, CTBOPEHA TaK 3BaHa ONTHMalbHa HOpMa
[1, c. 244].

ABTOp 3a3Hauae, IO MOXKHA 3HAWTH pIlIeHHS, SKE BiAMOBigae 000M CyNEpedIMBUM BHUMOTaM,
HANPUKIIAJ, IUSIXOM CTBOPEHHS JIBOX a00 OLTBIIe B3aEMOIOB’ A3aHUX IHCTUTYTIB. Tak, BBaXKarouw ITiJicTa-
BOIO KPUMiHAJIBHOI BiJIIIOBIJAIBHOCTI caMme MisTHHS, MU KOHCTPYIOEMO CKJIQJI 3JI0YHHY, JIe 0C00a 3OYHHIIS
BijloOpakeHa JHIIe AeSKUMH (HOPMaTEHIMHU O3HaKaMu. HasiBHICTH CKIlay 3704YMHY — HEOOXifHA 1 TOCTATHS
MiJIcTaBa /I BU3HAHHS OCOOM BHHHOIO 1 IPUTSITHEHHS /10 KPUMIHAIBHOI BiMTOBiAAIFHOCTI 32 BYMHEHHS,
ajie ax HisiK He IOCTaTHS IS TOTo, mo0 o0party i HalexHy Mipy BiAMOBinansHOCTI. BogHOYAaC B iHCTHTY-
Ti NMpU3HAYEHHS TIOKAapaHHS Ha MepIle MICIe BHCTyIMae ocoda 3JI0YMHI. B KpaitHbOoMy pa3i, TOBHHHA
BUCTYIIATH, SIKIIIO F'OJIOBHOIO METOIO TIOKapaHHS BU3HAETHCS BUIIPABJICHHS 1 IIEPEBUXOBAHHS IPaBOIOPYIII-
HHKIB. 3a OO KOMIIEHCYETHCS OAHOOIYHICTE IiSHHS AK IiJICTaBY BiANOBigaapHOCTI [1, C. 245].

B iHmmx BUmaakax CyHepewMBI BUMOI'M HEMOXKJIMBO PO3’€IHATH, OCKIJIbKA BOHH HaJIeXkKaTh JIO
OJIHOTO 1HCTUTYTY, IO OJHOTO ¥ TOTO X MUTaHHS. Jl0 TOro K HEMOXKJIMBO 3HAWTH TakKe PIllICHHS, SKE OIHO-
YacHO BiMOBiano 6 000M MPOTHIICKHUM BHUMOTaM. Tak, JUCIO3HIlis KPUMiHAILHO-TIPABOBOT HOPMHU HE
MOe OYTH OJIHOYaCHO aOCTPAKTHOIO 1 Ka3yiCTUYHOI0, CAaHKIIiS — BOJHOYAC 1 CYBOPOIO, 1 M’ K010. Ouesuono,
PIUEHHSI MA€E PO3MAULOBYBAMUCS MINC YUMU KPAUHOWAMU . HANPUKIAO, CAHKYISL NOGUHHA OYMU 6 MIpY CY80-
poio. Ane sika ys mipa? AHki kpumepii € it ochoeoro? Lle numanns, sxi nompeOyoms onmumMaibHO20 PIULeHHS.

B. KynpsiBiieB BKasye, 110 OJ{H i3 METO/(iB MOCIIIJOBHOTO HAOIMKEHHS JI0 TAKOTO PILLICHHS IOJISArae
y CKOpPOYCHHI YMCIa alIbTEPHATHB, 3MEHIIICHH] IHTEepBaTy MK KpaifHiMu no3utlisiMu. Lle ckopouenHst Haimpoc-
Tillle TPOBECTH 3a JOMOMOTOIO BiJIKUIaHHS SIBHO HEMPUUHATHUX allbTEPHATHUB SIK 3 OJIHOTO, TaK 1 3 IHIIOTO
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0oky. TuM camuM Jiana3zoH Uit BUOOPY PIllIEHHS CYTTEBO 3BY)KYETHCS, X04a YaCOM 1 3aJIUIIAETHCS JJOCUTh
HeBU3HaYeHUM. [lomaipimii mijxia 10 BHOOPY ONTUMATIBLHOTO PillIeHHs Tependadae nepexij Bij HeraTHs-
HUX KpuTepiiB (“HaaMipHOi Ka3yicTU4HOCTI”, “HaIMIpHOT CyBOPOCTI” TOIO) 0 MO3UTHBHUX, IO 3B’s3y€
TaKe pillleHHs 3 HOro nependavyBaHMMHU COLIATbHUMU Ta IOPUIANYHIUMHU HACTiIKaMu. B pesysbrati (SKIIo
ONITHMAJIbHE PIllIeHHs Oy/ie 3HAWICHO) MOCATAETHCS Ta Mipa CITiBBIJHOIICHHS CyNEpEwWIMBUX BHUMOT, sKa
MoOXxe OyTH OXapaKTepu30BaHA SIK [iaJIEKTUYHA €IHICTh MPOTHJICKHOCTEH, sKa BiANOBiAA€ CYKYMHOCTI
peabHO ICHYIOUHUX )KUTTEBUX OOCTAaBHH.

Po3riissHeMo Tpoxu JeTalbHIIIE KPUTEPil CTBOPEHHS ONTHMAIBHOI MOJENI, 10 HaJIeXkaTh JI0 KOHC-
TPYIOBaHHS AUCHO3HUIIIT HOBOI KPUMiHANBHO-TIPABOBOT HOPMH.

OnHi€r0 3 BUMOT JI0 TUCIIO3MINT HOPMHU € ONTHUMAIBHICTD 1i 00csry 1 3MmicTy. SIK Bjke HEOIHOPA30BO
3a3HayYajI0Ch, HOPMa KPUMIHAJIBHOIO 3aKOHY Mae IepeadadaTv TUIBKH Ti JISHHS, SKi JIHCHO HeOe3meuHi
JUISL CYCIIIIBCTBA 1 3 IKUMH BECTH 0OpOTHOY MOXHA TUIbKM KPHUMiHAJIBHO-TIPAaBOBUMH 3acobamu. Taka Bu-
MOTa € JIeI0 HEBU3HAYCHOIO: BOHA 3HAXOUTRCS B IHTEpBaIl MK KpUMiHAITI3AIi€}0 MAKCUMAIBHOTO YHCTIa
JIiSTHB Ta MK MEXKEI0, 10 BiIMEKOBYE KPUMIHAIBHY BiAMOBIJAIBHICTS BiJl aJIMiHICTPATUBHOI, IUBLIHHOI,
JUCIATLTIHAPHO].

3BuYaliHO, HEOOXIIHA IUPOTA KPUMIiHAI3allil MOKe OyTH NPaBUILHO BU3HAUCHA JIUIIE 3 ypaxyBaH-
HSIM BCIX O3HAK CKJIAJy 3JI0YHMHY: 00°€KTa, cy0’€KTa, 00’ €KTHBHOI Ta cy0’ eKTHBHOI cTOpiH. Lle o3navae, mo
KOXKHa 3 I[MX O3HAK MMOBHMHHA OyTH Cc(hOpMyJIbOBaHA BIAMOBITHO O KPUTEPIiB, sIKi, SIK BXKE 3a3HAYANIOCH,
3BOISTHCS 0 OILIHKH X O3HAK 3 YOTHUPHOX IMO3MIIiH, a caMe: a) BiAMOBIAHICTh COLIaNbHO-TOMITHIHUM i
MOpaJIbHUM I[IHHOCTSIM CYCILIbCTBA; 0) BIAMOBIIHICTh YMHHII MPABOBii CHCTEMI; B) MPaKTHYHA 3aCTOCOB-
HiCTh MaiOyTHHOT HOPMH; T) T EKOHOMIUHA JONIIBHICTh. 32 [OTO MOBHHHI OyTH BpaXxOBaHi HE TLIbKU
Oe3mocepe/tHi, a ¥ BiIaueHiln pe3yabTaTh il HOBOTO 3aKOHY, BKJIOYAIOYH JIATEHTHI (MPUXOBaHi) HACHTi -
Kd. TakuM YMHOM, 3aBIaHHS BUOOPY ONTHMAIBbHOI KOHCTPYKLIT BUSIBISIETHCS TOCUTH CKIIAIHUM.

Kpim TOro, KOHCTpYIOBaHHS ONTHUMAIBHOI MOJENI KPUMIHAIBHO-IIPABOBOI HOPMH HEMOXIIMBE 0€3
BpaxyBaHHS MIPAaBUJI T2 BUMOT 3aKOHOJIABYOT TEXHIKH.

3akoHO/IaBYa TEXHIKAa — cucTeMa 3aco0iB, MPUHOMIB Ta MpPaBWI, SIKi BUKOPUCTOBYIOTBCS JUIsl HAHO1IBII
TOYHOTO Ta TOCIIIOBHOTO BUPa3y BOJI 3aKOHOMABII Y HOPMATUBHUX aKkTax [2, C. 12].

OpmHa 3 TOJOBHUX YMOB ONTHMAIBHOCTI 3aKOHOZIABCTBA 3BOAMTHLCS IO NOTPUMAHHS BUMOI HOTO BHYTpI-
IIHBO{ Y3TOMKEHOCTI, a TAKOX [0 PSAY OB’ SI3aHUX 3 HEIO BUMOT'.

- BIJICYTHICTh NPOTAJIHMH 3aKOHY Ta 3alBOCTi 3200pOHH,

- BU3HAUEHICTh Ta €IHICTH TEPMIHOJIOTII. SIKIIO TIIyMadeHHS 3MICTy 4YM 3HAUYCHHS TepMiHa, SIKU
MICTHTBCSI Yy HOPMATHBHO-TIPABOBOMY aKTi, MOXE BUSBHUTHCS CKJAaIHHM JJIs HOro ajpecara, TO TaKOMY
TEpMiHy AOLIIFHO HAJaTH JieralbHe BU3HAYCHHS, HABITh AKILO 1€ IPU3BEAE 10 301JIbIICHHS TEKCTY;

- JIOUUIBHICTh — MOXKJIUBICTh CTBOPEHHS, 3MIHH Ta MOJAJIBIIOIO 3aCTOCYBAHHS MOJIOKEHb KPHMi-
HAJILHOTO 3aKOHY, BUXOJASYH 3 MOTPEO CYCHiNbCTBA Ta AEp>KaBH, UL TOCSITHEHHS NEBHUX LNIEH, 3 ypaxy-
BAaHHSIM 3arajibHONPABOBUX NPHUHLMUIIB Y YITKO BCTAHOBJICHUX 3aKOHOJABUMX MEXaX, 10 BUSBIISETHCS B
no0yZ0Bi HOPM KPUMiHAJIBHOTO 3aKOHY, BU3HAUCHHI iX CTPYKTYpPH, MICISl PO3TAlIyBaHHS B CaMOMY KpH-
MiHAJIPHOMY 32KOHI Ta BCTAHOBIICHHS CITiBBITHOIIEHHS 3 iHIIMMH ITOJIOKEHHAMH KpUMiHAIEHOTO KOJIEKCY
[3, c. 95-98].

BucnoBku. [lincymMoBytouHd, MOKHa KOHCTaTyBaTH, IO TUJIbKM 32 YMOBH KOMILUIEKCHOTO 3aCTOCY-
BaHHS BUKJIAJICHOT CHCTEMH (DaKTOPIB Ta 3HaHb, SIKi YTBOPIOIOTH TEOPi0 KpUMiHATI3aIlii, MOXIIUBE OTPH-
MaHHS IO3UTHBHOTO PE3YJIbTaTy MiJl 4aC CTBOPEHHS YU BIOCKOHAJICHHS KPUMiHAIBHOTO 3aKOHO/IABCTBA.
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ON THE QUESTION OF THE MODEL OF CRIMINALIZATION OF ACTIONS

The article is devoted to the analysis of the main models of criminalization of acts.

Based on the principles and grounds of criminalization (decriminalization), the legislature creates
a new criminal law (or, conversely, changes or repeals the existing one). At the same time, preliminary
models of the new norm are being developed, which must meet different, sometimes contradictory
requirements.

Of course, when creating such models it is necessary to resolve a number of issues related to the
scope and content of the disposition of the new rule, its sanctions, the relationship with current criminal,
criminal procedure, correctional labor legislation.

Having formulated contradictory requirements to the criminal law norm as two opposite poles,
the interval in which the best solution should be found will be between them, the so-called optimal norm
will be created.

The author notes that a solution can be found that meets both conflicting requirements, for
example, by creating two or more interconnected institutions. Thus, considering the basis of criminal
liability is the act itself, we construct the composition of the crime, where the identity of the offender is
reflected only by some formal features. The existence of a corpus delicti is a necessary and sufficient
ground for finding a person guilty and bringing him to criminal responsibility for the commission, but it
is by no means sufficient for him to choose the appropriate measure of responsibility. At the same time,
the institution of punishment in the first place is the identity of the offender. As a last resort, it should
act if the main purpose of punishment is to correct and re-educate offenders. This compensates for the
one-sidedness of the act as a basis for liability.

In other cases, conflicting requirements cannot be separated because they relate to the same
institution, to the same issue. At the same time, it is impossible to find a solution that meets both opposite
requirements at the same time. Thus, the disposition of the criminal law can not be both abstract and
casuistic, the sanction - at the same time and severe and lenient. Obviously, the decision must be between
these extremes: for example, the sanction must be moderately severe.

One of the main conditions for the optimality of legislation is reduced to compliance with the
requirements of its internal coherence, as well as a number of related requirements: the absence of gaps
in the law and the prohibition of prohibition; certainty and unity of terminology. If the interpretation of
the meaning or significance of a term contained in a legal act may be difficult for its addressee, it is
advisable to provide a legal definition of such a term, even if it leads to an increase in the text;
expediency - the possibility of creating, amending and subsequently applying the provisions of criminal
law, based on the needs of society and the state, to achieve certain goals, taking into account general
legal principles within clearly defined legal limits, manifested in the construction of criminal law,
determining their structure in the criminal law itself and establishing a relationship with other
provisions of the Criminal Code.

Key words: law, justice, criminal responsibility, rights, responsibilities.
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