Bicnuxk HaunionanabHoro yHiBepcurery “JIbBiBcbka nositextika”. Cepis: “FOpuauuni Haykn™
Ne 1 (33), 2022

VJIK 340.1

Tapac I'apacumiB

Hanionanenuii yniBepcutet “JIbBiBCbKa mostiTexHiKa”,
JOKTOp IOpUAMYHHX HayK, podecop,

3aCTYIHHK JTUPEKTOPA 3 HAYKOBOI Ta MiXKHAPOIHOT IisIbHOCTI
HaBuanbHo-HaykoBoro IHcTHTYTY mpaBa,

IICUXOJIOTIT Ta IHHOBALIHIHOI OCBITH,

npodecop kadenpu Teopii Ta KOHCTUTYLIOHATIZMY
Garasumiv_@ukr.net

ORCID iD: https://orcid.org/0000-0002-4627-4774

IHaBao bintuk

Hanionanenwuii yniBepcutet “JIbBiBChKa mostiTexHiKa”,
acmipanT cretianpHocTi 081 “IIparo”
Hauansno-HaykoBoro [HCTHUTYTY IpaBa,

[ICUXOJIOTIT Ta IHHOBALIITHOI OCBITH
bilyk.lviv@gmail.com

ORCID iD: https://orcid.org/0000-0001-9492-6012

KOHIIENITYAJIbHI BUMIPH BIHCHKOBOI'O ITPABA
SIK KOMILJIEKCHOI I'AJTY3I [IPABA

http: //doi.org/10.23939/law2022.33.041
© I'apacumis T., binux I1., 2022

Y crarTi BM3HAYEHO TeOPEeTHMKO-METOHOJOrIYHi Ta NMPaKTU4YHI 3acagu BilicbKOBOro
1paBa sIK OKpeMoi rajysi npasa Tta 3’sicoBaHO Horo micue i poJib y cucreMi npasa YKpaiHu.
BusnadeHo, o BilicbKoBe NIPaBO € CHCTEMOIO 3arajbH0O000B’ A3KOBHX HOPM, (OPMAJIbHO BHU3-
HAYeHMX MPaBWJI MNOBEAiHKM Yy BilicbKoBO-my0JiuyHiil cdepi, ki BCTAHOBJIIOIOTHCA, 0XOPO-
HAIOThCA 1 320e31e4YyI0ThCH AePKaBOI0 Ta 3AilCHIOITH PeryJI0BaHHs CyCHiJbHMX BiIHOCHH,
NOB’sI3aHUX i3 JisVILHICTIO BilicbKOBOI opranisanii cycmiibcTBa Ta MalTh Ha MeTi 3a0e3ne-
YeHHS 3aXHCTy /Iep:KaBH, CyBepeHiTeTy, TepuTOpiajbHOI HijgicHOCTI. OCHOBHUMH O3HaAKaMH
BiliCbKOBOI0 MpaBa € HOPMATHBHICTH, (popMabHA BHU3HAYEHICTH, 000B’fI3KOBICTH, peryJs-
THBHICTb, IPOLEYPHICTh, 3B’ 30K 3 1eP:KaBOI0, CHCTEMHICTb.

BucHOBY€TBHCS, 110 CTAHOBJIEHHS i PO3BMTOK KOHUeNUii BiliCbKOBOro mpaBa YKpaiHH
CBiTUMTH MPO Te, 10 BilicbKOBe MPaBO 00’ €KTHUBYEThCS y NMPaBOBiii peajabHOCTI i mMoTpedye
eNmicTeMOJIOTIYHOT0 ONPANIOBAHHA HOI0 CYTHOCTI, comiaabHMX (YHKIii, NMepcleKTHB,
3ailiCHeHHS] HAYKOBOI'0 NMPOTrHO3YBaHHs 3a0e3NedYeHHs] PeryJsiTUBHOrO0 BIUIMBY Ha BasKJIMBi
NpouecH, siKi Bin0yBalThcs y BilicbkoBo-my0iuHii cdepi B ymoBax BilicbkoBoi arpecii Pocii,
1[0 Hece MPSIMY 3arpo3y HaiOHAJILHIl Oe3meni.

KurouoBi cji0Ba: HallioHAJIbHE MPaBo; cyYacHe YKpaiHchbKe MPaBo; HOPMU NPaBa; rajly3b
npaBa, cHcTeMa NpaBa; BilicbkoBe MpaBo; BilicbKoBOCYy:k00BIi; BilicbKkoBi ¢GopMyBaHHA,
KOHCTUTYUilHI mpaBa; mpaBa BilicbKOBOC/Ty:K00BILIB.

IMocTranoBka npo6aemu. [MoGanizaliiiHi npomecu He uie TPaHCHOPMYIOTh CYCIITLHO-TIONITHYHE
KUTTHA, ajie )74 OUKTYIOTb HeO6Xi,Z[HiCTb CUCTCMHOI'0O Ta OI€PATUBHOI'O OHOBJICHHA HOPMATHBHO-IIPABOBOI'O
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0azucy. L5 TeHaeHIlis 0COOIMBO MPOCTEXKYETHCS Y MOCTPAISIHCHKUX KpaiHax, sIKi 00pany JeMOKpaTHIYHUH
HUISIX PO3BUTKY Ta 3asBUIIM PO CBOI €BpOIHTErpalliifHi nparneHHs. [losiBa HOBUX MOMIIMBOCTEH Ta cdep
CYCHUIBHOI JiSUTBHOCTI, PO3MIMPEHHS MpaB SK (i3MYHHMX, TaKk 1 OPUANYHHAX O0Ci0, 3HAYHUH HAYyKOBO-
TEXHIYHUH MPOLIEC, 3pOCTaHHs POJIi IHPOPMAIIFHO-KOMIT IOTEPHUX TEXHOJIOTIH, MiHKUTATI3aIlisA, a TAKOXK
NOCUJICHHSI Pi3HUX 3arpo3 (sAepHoi, XiMiuyHOi, OaKTEepioJOTiYHOI, TEXHOICHHOI, BIHCHKOBOI TOIIO)
3YMOBJIIO€ 3HaYHE PO3NIUPEHHS HOPM IpaBa, M0 PETYJNIOITH BCl i BIJHOCHHH. 3 OISy Ha IIE,
(dhopcyroThes Ta IHTEHCU(DIKYIOTHCS TpoliecH (GOpMyBaHHS HOBUX T'aly3ei HalllOHAILHOI'O IIPaBa.

AKTyani3yloTscs npobieMa i HasBHUMU BOEHHUMH PU3UKAMH Ta BUKJIUKAMH Hal[lOHANBHIHN Oe3merni
VYkpaiHu, M0 XapakTepU3yIOTbCS AWHAMIYHICTIO BOEHHO-TIOJITHYHOI CUTYyallii Ta JOBrOCTPOKOBHM Xa-
PaKTepoM BOEHHHX 3arpo3. Pociiicbka arpecisi Ma€ KOMIUIEKCHUI XapakTep, 10 MOeTHY€E B c001 BIHCHKOBI
(36poitni) aii 3 iHpoOpMaIiiiHOI BiliHOW, 3MiMCHIOE aTakk Ha 00’ €KTH KPUTHYHOI iHPpaCTPyKTypH,
BTPYYa€ThCS Y KIOEPHETHYHHUN MPOCTIp, MPOTHIIE BXOMKECHHIO YKpAiHM /0 iCHYIOUHMX Ta MEPCHEKTHBHUX
cucTeM cBiToBOi Oesneku. OTKe, HE BHUKIHMKAE CYMHIBY HEOOXiIHICTH PO3IJIsAy BiCBKOBOTO IpaBa SK
KOMIIJICKCHOI raity3i npasa.

AHani3 pociaigxeHHss npoOaemu. IlpobGnema cucteMu mnpaBa aKTHBHO PO3POOJISIETHCS B
YKpaiHCbKOMY HayKOBO-IIPAaBOBOMY IUCKYpPCI Ta € MPEAMETOM MOCHIJKCHHS TaKUX YUYCHHX, SK
O. baunypka, B. 'onoBuenko, M. Koswo0pa, A. Konogiii, H. KpectoBceka, O. Mypamus, FO. O60-
potoB, H. Onimenxko, O. [lerpummn, B. Iloropinko, C. Ilorpe6nsik, I. [lorpionwuii, II. PabinoBuu,
0. CkakyH, O. Tuxomupos, 0. Hlemuryuyenko ta iHmi.

VY cydacHill 10puAMYHIA Haylli TPOCTEXYETHCS MO3UTHBHA TEHICHLISA JO HAYKOBOI'O 3alliKaBICHHS
HOBHMH Taly3sMH IpaBa Ta MOSIBH LiJIOi OOIPYHTOBaHMX PO3BiNOK, aBTOpamu skux € P. BpacmaBcekuii,
JI. Ho6pobor, P. Hyanik, T. Mazyp, T. Mypaxoscbka, O. Cimcon, C. Ckypixin, B. Xpsmuenko,
P. HlynakiBceKuii Ta iHmi. BificbkoBe npaBo sk okpema raiy3b NPakKTHYHO HE AOCIiIKyBajocs, OUEBUIHO
yepe3 HaaMipHy Horo crmeuugiuHicTb, 1 MPEACTaBICHE JHIIEC MMOOAWHOKMMH HAayKOBUMH PO3POOKAMU
BueHux I1. boryupkoro, J. 3inuenka, C. Ckypixina, I. Illomina Ta inmux. BificbkoBo-nipaBoBi mpodiaemu
Oynu MEeBHOIO MipOI0 BHCBIMJIEHI y Mpalsix Takux aBTopiB sk B. Byraiioa, B. bonmapesa, C. [dsauyka,
H. Kapnenko, M. KpaBuyka, B. Himuenko, B. [Tlamuncekoro, B. Ilunumayka, M. IIpoxopenko, H. Typxor,
B. lampas. HasBri HaykoBi po3Biak# 3 ipo0iieM BiiCBKOBOTO MpaBa HOCSTH ()parMEeHTapHHI XapaKkTep Ta
HE JI03BOJISIOTH B MOBHIM Mipi 3a0€3MEUNTH HOTO HAJISKHE HAYKOBE 3aKPIIUICHHS SIK OKPEeMOi rayy3i mpasa.

Meta cTaTTi — BU3HAYUTH TEOPETHKO-METOIOJIOTIUHI Ta MPaKTHYHI 3acajy BiliCbKOBOTO IpaBa sIK
OKpEMOi Taiy3i npasa Ta 3’1CyBaTé HOro MicIe i poJib Y CUCTEeMI IipaBa YKpaiHu

Bukian ocHoBHOro martepiajy. Po3BuTok npaBa — 1ie TpUBaJIui y Yaci, 0araToacreKTHUH mpoliec,
KU OOYMOBJICHMI OCOOJMBOCTSAMHU IMBITI3AI[IHHOTO PO3BUTKY Ta OINOCEPEAKOBaHUN Oararbma
yuHHUKaMu. Karamizatopom ¢opMyBaHHS Taly3i IpaBa MOXYTh OyTH CYCHUIbHI a00 MONITHYHI
tTpanchopmarii Ta neBHi karakiaizmu [1, . 6]. UnHHUKaMHU, 1110 BIUIMBAIOTh HA 3MiHY CHCTEMH IPaBa €
KyJbTypa, 3BU4al HAlliOHAJILHOT'0 IIPABOBOTO PETyJIIOBaHHS, a TaKOX IiIo0ati3aiilini npouecu. Bigrak,
BUOKPEMIIIOIOTh TaKi OCHOBHI (PaKTOpW PO3BUTKY MpaBa. aHTPOMOJOTIYHI, KYJIbTYpHi, €KOHOMIiuHi,
MOJIITHYHI Ta ropuandHi [2, C. 286].

[NosiBa HOBHX Taiy3eil mpaBa 0OYMOBIIOETHCS MEPEAYCIM PO3IIUPEHHSIM KoJia 00’ €KTiB MPaBOBOTO
peryJIoBaHHs, 10 BUHUKAIOTh BHACTINOK (POPMYBAHHS HOBHX BIJIHOCHH Ha MEBHOMY €Talli CyCITiJIBHOTO
PO3BUTKY Ta MarOTh COLIaJbHY 3HAYYIIICTh, SIKA BHMara€ HaJeKHOTO IPaBOBOro peryiroBaHHs. Came
HasIBHICTh MYOJIIYHOTO 1HTEpEeCy W 3yMOBIIOE MOSBY HOPMATUBHO-TIPABOBUX aKTiB, SIKI PETyIIOBATHMYTh
taki BigHocuHu [3]. OTxke, 3MicT aHamizy mepeaymMoB (GOpMyBaHHS HOBUX Taily3eil MpaBa Mae IPYHTY-
BaTHCS Ha PO3YMIHHI LLOT'O MPOIECY SIK Pe3yibTaTy CHHTE3y 3arallbHUX, Oe3rocepe/iHiX Ta OCHOBHUX
nepeayMoB. Binrak HOBa rajy3p mpaBa NMOBHHHA SIBIATH COOOI0 CHUCTEMY, LIO € 3aTpeOyBaHa SIK MpaB-
HHUYOIO HAYKOIO, TaK 1 IPAKTUKOIO.
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JoKkTpuHaNbHE 3aKpIiIUICHHS BiMCHKOBOI'O TpaBa YKpaiHU BH3HAYAE€THCS HAIIOHAJIBHOKO CHUCTE-
MOIO TpaBa, OCHOBAMH KOHCTHMTYIIOHAJII3My Ta CHCTEMOIO HaIllOHaJIbHOI Oe3leku nepkaBu. Bci 1l
MUATAaHHSI OCOOJIMBO aKTYyali3yIOThCs 3 OINIANY BIMCHKOBY arpecito Pocii, mo Hece mpsmy 3arposy
Hal[iOHAJIBHIN Oe3merni, Ta nmpobnemu pedopmyBanHs 30poitHux Cun YKpaiHu B yMOBax TPHBAIOYOTO
30pOTHOTO KOH(DIIKTY.

CyTHIiCHI XapaKTEepUCTHKH BiCHKOBOTO MpaBa MEperyCiM MPOrISAa0ThCS B 1HCTHUTYHIHHOMY
KOMIUJIEKCI TIPaBOBHUX HOPM, SIKi PETYJIOIOTh CKJIAJIHI BiJIHOCHUHH, IO BUHUKAIOTh Y BIHCBHKOBIH cdepi.
[IpaBoBe perynroBaHHS BIMCHKOBOI Ta CYMIDKHOI 13 HEIO AISUIBHICTIO € OJJHUM 13 OCHOBHHUX CJIICMCHTIB
KOHCTUTYTHBHOI (DYHKIII JIepKaBH — 3aXUCTy CYBEPEHITETY, HEJOTOPKAaHHOCTI Ta TEPHUTOPIiabHOT
uimicHocti. BogHouac, mpaBoycTaHOBIeHHS y BiChKOBi# cdepi MyOnmivHMX BiTHOCHH 3aJIe)KHTHh Bill
KOHIICTIIIT HaIliOHAJIbHOT O0e3IeKH, a BiATaK € MpoOJeMOI0 HE JIMIIE JePKABH 3arajoM, ajie i KOKHOI'0
rpoMajiTHUHA 30KpeMa.

Po3ymiHHs BIICBKOBOTO IMpaBa SIK FOPUAMKO-IOKTPHHAILHOI KaTeropii He mo30aBiieHe CKIAIHOCTI,
10 3aKjajieHa y MPOLEeC Mi3HAHHS CHUCTEMHU IpaBa Ta 11 CKJIaJAoBHX. BH3HauarouM BIHCHKOBE MPaBO 5K
CKJIQJIOBY CHCTEMH IIpaBa, MOTPIOHO OOTPYHTYBATH caMy MOKJIMBICTh BIJIHECEHHS HOTO JI0 1€l CHCTEMHU.
Emicremornorisi BiiCbKOBOTO TIpaBa, HAayKOBE PO3yMiHHS HOro Micls B HaIllOHAIBHIH CHCTeMi IpaBa
IPYHTYETHCS HA BUKOPHCTaHHI iHCTUTYIIHHOI Ta (YHKI[IOHAIBHOI XapaKTEPHCTHK YKPaiHCHKOTO MpaBa,
10 JTO3BOJISIE BA3HAYUTH TIPABOBUH PEXUM SIK POPMYIOUY OCHOBY BCi€l CHCTEMH TIpaBa.

OznaueHnid miaxig n0 (GOpMyBaHHS CUCTEMHU YKPAaiHCHKOTO IpaBa Ta HOTO CKIJIAJOBUX J03BOJISE
JIOT1YHO TOSICHUTH Ta OOIpyHTYBaTu (hakT iCHYBaHHsS KOMIUICKCHHUX raily3el sIK 00OB’SI3KOBHX €JIEMEHTIB
HallloHaJIbHOT cUcTeMH TpaBa. JlocmipKeHHs MPaBOBUX PEKUMIB Trajy3eil myOaiuHOro npasa Ta ix BIUTUBY
Ha 3a0e3ledeHHs] PeryyoBaHHS BiMCHKOBO-CYCHIJIbHUX BiHOCHH, a TaKOX IHCTUTYLiHHICTE Ta (yH-
KLIOHATbHA XapaKTEPUCTHKA BCHOTO KOMIUIEKCY BiHCHKOBO-NIPABOBHX HOPM JO3BOJIIIOTH BHCHOBYBATH,
110 BifICbKOBE MTPABO € KOMIUIEKCHOIO Tajly33l0 Y CUCTEMi YKPaiHCHKOTro MpaBa.

BusHaueHHs BifICBKOBOTO MpaBa, PO3KPHUTTS HOr0 CYTHICHMX O3HAK CYNPOBOKYIOTHCS IOCHiI-
KEHHSM OCOOJHMBOCTEH CKJaxy IOPUAMYHMX JKEpen Li€l KOMIUIEKCHOI ragysi mpasa, IO YTBOPIOIOTbH
HIeBHY HOPMATHBHY CUCTeMY (OHTOJIOTIYHY OCHOBY).

AKCIOMaTHYHOI0 OOCTaBHHOIO NPOJEMOHCTPOBAHOIO y Cy4YacHiId YKpaiHCBKiMl ropucnpyneHuii €
iIeHTU(]IKalisl CUCTEMH BifICBKOBOTO 3aKOHOJABCTBA y MPABOBiH cucTeMi YKpaiHH Ta HayKoBa po3poOka
110710 IbOT'O OCHOBHUX TEOPETUYHUX MOJIOXKEHb. [IpaBoBe peryntoBaHHs BiliCEKOBHX BiIHOCHH 3a0e3meuye
YiTKy periiaMeHTaIlil0 BiHChKOBOI MisITHHOCTI, MiABUINYE 3aralbHOOOOB’ I3KOBICTh BCTAHOBJICHHUX IMPABHI
¢yskuionyBanHs 30poiiHux Cuil, 3anpoBaKye OUIbII HIMPOKE KOJIO 3ac0o0iB 3abe3mneueHHs Ta peaiizamii
HOPMAaTHUBIB BiiCbKOBOTO KUTTH [5, ¢. 459].

Bapto 3a3HaunTH, 1110 BUOKPEMJICHHS Y CHCTEMI ITpaBa YKpaiHH BiiCEKOBOT'O MpaBa SIK KOMILJIEKCHOT
foro ramysi norenep € AUCKYCIHHMM, MPOTE BOHO € 00’€KTUBHO HEOOXiTHHM, aJ)kKe BOHO OOYMOBJICHE
HasIBHICTIO BJIACHOT'O IPABOBOTO PEXHUMY, SIKHM OpraHiuHO MOegHYe creundivHi MpeaMeT, METOA Ta METY
NPaBOBOI'O PEryIIOBaHHS.

Buenwnii I1. boryupkuii mig BifiCbKOBMM MPaBOM MPOMOHYE PO3YMITH CHCTEMY 3araJibHOOOO0B’S3KO-
BUX HOpM, (OpPMalbHO BH3HAYCHUX MPaBWI MOBEIIHKH y BIHCHKOBO-ITyONiuHiN cdepi, sIKi BCTAHOBIIO-
IOTBCSI, OXOPOHSIIOTHCS 1 3a0€3MeUyIOThCS JIEPKABOIO Ta 3/IIMCHIOIOTh PETYIIOBAHHS CYCITIIBHUX BiIHOCHH,
NOB’I3aHKX 13 JISUTBHICTIO BiiCKKOBOT OpraHi3ailii CyCHiIbcTBa Ta MAlOTh HA METi 3a0e3MeUeHHsI 3aXHUCTY
Jep KaBH, CYBEPEHITETY, TEPUTOPiaIBHOI IiiTicHOCTi [8, €. 185].

Ilpeomem TIpaBOBOTO PEry/IlOBaHHS BIHCHKOBOIO IpaBa € J0BOJI CKIAIHMM 3 OIJIAAY Ha OCOOJIMBI
XapaKTepUCTUKU BIHCHKOBUX BiTHOCHH, III0 BAHUKAIOTh Ta iCHYIOTh Y MEXax (YHKI[IOHyBaHHS BiHCHKOBOI
oprauizaiii oprasizaiii JepaBH Ta XapaKTEPU3YIOTHCS IMEPEAyCiM HASBHICTIO JIEPKABHOTO 1HTEpECY Y
3MIIHCHEHH] O/IHI€T 3 BU3HAYAIBHUX 30BHINIHIX (DYHKIIH Jep:KaBu — 3a0e3MEUCHHS 3aXUCTY CYBEPEHITETY,
TEPUTOPIATHHOT HIJTICHOCTI Ta HEIOTOPKAHOCTI KOPJIOHIB.

Cy6’ ekmamu BificbkoBUX BimHOCHH € 30poitHi Cuim YKpaiHu, opraHu BifiCBKOBOT'O YITPaBIiHHSA,
BIICHKOBI YacCTHHH, YCTaHOBHW, OpraHizailii, AepkaBHi mianpuemctBa MiHicTepctBa 00opoHu YKpaiHu,
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IHIII YTBOPEHI BIAMOBIAHO 0 YHHHOTO HAIlIOHAJIBLHOI'O 3aKOHOABCTBA BIHCHKOBI (hopMyBaHHs. BogHouac
YBECh CKIAJHHWIA KOMIUJIEKC JCPXKaBHUX IHCTUTYTIB, 00’€NHAHUX Y €IUHY CHCTEMY Ta 3alisiHUX Y
BUpIIICHH] MUTaHb OOOPOHM, BOEHHOI O€3MEKH, HAIEKaTh 10 Cy0’€KTiB BICHKOBHX BiJHOCHH. Takox
cy0’eKTaMH BIHCHKOBUX BIJIHOCHH € BU3HA4YCHA 3aKOHOAABCTBOM KaTeropis rpoOMajisiH, sKi aKTUBHO JIFOTh
y BIMCHKOBIH cepi Ta MalOTh 3aBISKU IIbOMY CIELIILHUA CTaTyC MPU30BHUKIB, BiliCEKOBOCITY>KOOBIIIB,
a00 Xk 0ci0, sIKi MPOXOAATH BIICEKOBY CITy:KOY Y pe3epBi.

BperynboBani HopMamu mpaBa CyCIIUIBHI BIIHOCHMHHM MK 3a3HAQUCHOIO KAaTETOPI€r0 TPOMaJsH 3i clIie-
LiaTbHUM CTaTYCOM Ta CTPYKTYPHHUMH €JIEMEHTAMH, YTBOPEHHSIMH BIHCHKOBOI cepH, AepKaBHUMH OpraHaMy,
SIKi € CKJIQJIOBUMH BOEHHOI OpraHizallii CyCIHijIbCTBa, BU3HAYAIOTHCS SIK GiliCbKOBO-NPABOGI GIOHOCUHU.

Ilpeomem 6iticbk08020 npaséa HEOTHOPITHHUIA 33 CBOEIO CTPYKTYPOIO Ta MEPEeIyMOBaMH BUHUKHEHHS,
OCKITbKM BIiHCBhKOBa cepa CYCHUTBHOTO JKUTTS Iependadae pi3Hi piBHI COIiabHOT KOMYHIKamii — Bij
BUPILICHHS! MHUTaHb LIOAO0 NPU30BY IPOMasiH Ha BIHCHKOBY CIykOy 1O PErylIOBaHHS BIAHOCHH IOJO
COIIaJILHOTO 3aXUCTy BIHCHKOBOCIYXKOOBI[IB, BHKOHAHHS CTaTyTHHUX BHMMOI IIOAO0 3a0e3IeUYeHHS
BHYTPILIHBOTO MOPAAKY Y BIHCHKOBHX YacTHHAX 1 MigpO3AiJax, HECEHHS CIELiabHUX BHUIB BiHCHKOBOI
ciyx0u, 30kpeMa 00HOBOTO YepryBaHHs, MPOBEACHHSA 00MOBUX omepalliii, 30epe)KeHHS Ta BUKOPUCTAHHS
30poi, Ooenpumnacie Touo. MeTol MPaBOBOIO PEryJIOBaHHS BiHCHKOBOTO IpaBa BKJIKOYAE CHCTEMY CIIO-
co0iB i 3ac00iB MPaBOBOI PeTyJIIALli BIICHKOBUX 1 OB’ sI3aHUX 3 HUMU IIUBIIEHUX BiJTHOCHH, 3aCHOBaHHUX Ha
aJMiHICTPYBaHHI OBEIIHKY YYaCHHUKIB TAKUX BiTHOCHH.

Memoo npasosozo pecyntoéanHsa y MPaBOBOMY PEXHMi BIICBKOBOIO IpaBa Ma€ CHUIBHI O3HAKH 3
METOJIOM MPABOBOT'O PETYJIIOBAHHS rajly3eil Ipasa, 10 YyTBOPIOIOTH MiJCHCTeMy yOmiuHoro npasa. Ilpote
BIIMIHHOIO € Oco0JMBa CyOOpIMHALsl y NPaBOBOMY pETrYNIOBaHHI BiHCHKOBHX BIZHOCHH, IO € Xa-
pPaKTepHUM JUTS BIHCHKOBOI C()epu CYCHIIBHOTO KHUTTS. JIMCTIO3UTHBHICTh Y BIHCHKOBOMY TIpaBi BiJCYTHS
HaBITh TOJI, KOJHM MIEThCS MPO peallizallilo COIiabHUX MpaB BiliCHKOBOCITYXKOOBIIIB, OCKITBKH HaBITh y
LUX BUNAJKaX JOMIHY€E iIMIEPATUBHICTh NPUIHCIB BIHCHKOBO-ITyONIYHUX HOPM IIPaBa.

Mema giticbko6020 npasa monsrae 'y 3ade3neveHHi 3aco0aMu MPaBOBOTO PETYIIOBAHHS TOCATHEHHS
BICHKOBOT O€3MEKH CYyCIiJIbCTBA Ta BUPILICHHS NHTAaHb COLIATBHOTO 3aXHCTy BiHCHKOBOCITYXOOBLIB.
lonoBHOIO 03HAKOID METH BIMCHKOBOTO IpaBa HEOOXiAHO BBAXKATH caMe BIHCHKOBY Oe3IleKy, IMpoTe
AHTPOIIOJIOT13M BiHCHKOBOTO NpaBa, SIKUH BUXOAUTH 3 NPUHLMITY TyMaHi3My IpaBa, HE BapTO BIATIHATH Y
BUPIIIICHHI CKIIATHUX 3aBJIaHb BIHCHKOBO-IIPABOBOTO peryiroBanus [21, ¢. 184].

[ligramysi Ta iHCTUTYTH BiHCBKOBOrO ImpaBa 00’€JHYIOTb HOPMH INpaBa, KOHKPETH3YIOUH O3HAKH
OJTHOPIMHOCTI Ta cnenu(ikyd BICHKOBO-TIPABOBUX BIJHOCHH, METH MPABOBOTO PETYIIOBaHHS. [HCTUTYTH
BilICEKOBOTO IIpaBa HaJIEKAaTh JI0 CKJIAIy BiJIIOBITHHUX ITiAraly3el MmpaBa Ta CKIIAJAI0ThCS 13 CyOIHCTUTYTIB —
OibII BY3bKOI CYKYIMHOCTI HPaBOBHX HOPM, SIKi TPYNYyIOTBCS HE JIMILIE Ha MiACTaBl 3arajbHUX O3HAK
mpeaMeTa 1 MEeTOly MPaBOBOIO PEryJIOBaHHSI, ajie ¥ 3 ypaXyBaHHIM METH iX mpaBoBoi maii. [lepBuHHMM
€JIEMEHTOM BIMCHKOBOI'O MpaBa € MIPaBOBI HOPMH, SIKi 30CEPEIDKYIOTbCA Y BIAMOBIAHUX FOPUANYHUX
JDKepeax Ta IpurHATI a00 K CAHKI[IOHOBaHI JEPKaBOO.

[IpaBo BilicbKOBOI CiIy>kOH, yTBOPIOIOYH MiAraixy3b BiiCEKOBOTO MPaBa, CTA€ LEHTPAIHHOIO JaHKOO
y BHYTpIIIHBOTANly3€Biil cUCTeMi Ta 3JIHCHIOE peryjroBaHHA NMyOJIYHMX BIJIHOCHH Ha BCiX eTamax
BUKOHAaHHA BIHCBKOBOTO O0OB’A3KY, AETali3ylIOUM CBOIO PEryJSTUBHY Oil0 y MPaBOBHUX HOpMaX, ix
CHUCTEMHHUX I'pyIax, SIKUMH € CyOiHCTUTYTH.

Po3BHTOK BICHKOBOTO IPaBa, SIK KOMILIEKCHOI rajly3i CHCTEMH YKPAlHCHKOTO IMpaBa 3IiHCHIOETHCS
y HaOpsAMKY BHYTPILIHbOTAy3€BOTO 1HCTHTYUIMHOTO BiIOKpPEMJICHHS HiAramys3eil, 1HCTHTYTIB; IOK-
TPUHAJIHHOTO OCBOEHHS BilICHKOBO-TIPABOBOI MaTepii; MpPOBEACHHS CHUCTEMHHUX HAYKOBHUX PO3pO0OK;
CTBOPEHHSI YMOB Uil (JOPMYyBaHHS BiMICBKOBOTO NpaBa SIK HAyKW. JJOKTpHHA BiICEKOBOTO IpaBa BiATak
(hopMy€ETbCSl NUISIXOM TOEAHAHHS TEOPETHYHHX ONPAIFOBAHb HOPMATHUBHOI OCHOBH IIi€] KOMIUIEKCHO{
ragysi npaea 3 IpaKTHYHOIO peaji3ali€lo BiChKOBO-IPABOBUX HOPM, 110 00yMOBIIO€ ()OPMYBaHHS HAYKH
BIliCBKOBOTO ITpaBa Ta HABYAIILHOI AUCIMILIIHK BifickkoBoro mpasa [20, ¢. 16-19].

Bueni M. Kysnenos, HO. Murauyos, C. TUXOMUPOB BH3HAUalOTh BIMCHKOBE MPABO SK KOMILIEKCHY
rainy3b IpaBa, HOPMH SIKOT PEeryJIOI0Th CYCIiNbHI BiIHOCHHH y cdepi OyAiBHUITBA, KUTTA Ta AiSUTBHOCTI
36poitanx Cui ta y cdepi BiHCHKOBOT MisSUTBHOCTI IEPKABH.
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Po3rnsa koHIENTyalbHUX MiAXOAIB 0 BUBYEHHS BilICBKOBOrO MpaBa BUCHOBYBATH, IO BifiCEKOBE
MIPaBO IPEJCTABIIAE COOO0 JOBOJI CKIAJHY, MPOTE IIICHY CUCTEMY B3a€MOIIOB’sI3aHUX HOPM. Y (hOKycCi
miel CHCTEMH 3HAaXOASTHCS IMPAaBOBI HOPMH, IO PETYJIOIOTH BITHOCHMHM Yy cdepi BificbKOBOi Oe3mexu
JIep’KaBd Ta TPaBOBI HOPMH, IO 3JIHCHIOIOTH PETYIATUBHHN BIUIMB HAa MEXaHi3M Ta TOPSJIOK IpPO-
XOJDKEHHsI BIICbKOBOT CiTy>kOH. MeTor0 BiliCbKOBOTO MpaBa € BU3HAYEHHS 3ac00iB (MOMYCiB) JOCSTHEHHS
BificCbKOBOT Oe3reKH JepxkaBu (CycHiibCTBa) K 000B’3KOBOT, HEBiJ'€MHOI Ta KOHCTUTYTHBHOI CKJIaJ0BOI
HallloHaJIbHOT OE€3MeKH 32 YMOB AOTPUMAHHS NpaB BiHCHKOBOCIY>KOOBILIB Ta IHIIMX TIPOMAIsH, SKi €
cy0’ekTaMHM BIHCHKOBUX BIJHOCUH. BiacyTHICTH cUCTeMHOCTI Iii€i cdepu HamaBaga 0 1aeeKTHOrO
XapakTepy YCiM HisM, CIPSMOBAaHUX Ha 3a0€3MeuUeHHs HAI[lOHAJIbHOI Oe3MeKH Ta KOHCTHTYLIMHHMX TNpaB
TrpOMaJsiH y BICBKOBIH cdepi.

BiiicbkoBe MpaBo SIK KOMIUIEKCHA rally3b MpaBa BHOKPEMITIOEThCS B YKPAiHCBKIH CHCTEMi IpaBa Ha
OCHOBI BJIACHOTO IIPABOBOI'O PEKUMY, SKWH OPraHidHO MOENHYE MPEAMET, METOA Ta METY NPaBOBOTO
perynmoBaHHs. KOMITIEKCHICTh BIHCBKOBOIO IpaBa BH3HAYAETHCS, MEPEaycCiM, 0araTOACHEeKTHICTIO CycC-
HTBHUX BIAHOCHH IMyOJIIYHOTO XapaKTepy, 10 BUHUKAIOTh Y BiICHKOBIH cepi Ta BHACTIIOK il CKIaIHUX
NPaBOBHX MEXaHi3MIiB Yy IOCATHEHHI METH TPAaBOBOTO PETYIIOBaHHS — 3a0€3MCUCHHS 3aXUCTY JepKaBH, ii
CyBEpEHITeTy.

Bapto 3a3HaunTH, 1110 BiiCHKOBE MPABO 3a3HAE MOMITHOTO (POPMYIOYOr0 BIUIUBY IMyOJiUHUX raimy3ei
HAI[IOHAJIBHOTO IIPaBa, 30KpeMa KOHCTUTYIIHHOTO, aJMiHICTPAaTHBHOIO, (hiHAHCOBOTO, KPUMIHAIBHOIO Ta
iHImMX ramysedl. BomHouac, BiZOKpEMIJICHICTh y CHCTEMi NpaBa IHCTHTYLIHHHX KOMIUIEKCIB NPaBOBUX
HOPM, SIKi PEryJIOI0Th MyOIiYHi BiIHOCHHU BIHCHKOBOI CITy:KOH, a00 K BiIHOCHHH Y chepi BUKOPHCTAHHS
30poi, BiiCbKOBOI TEXHIKH MiJ yac OOMOBHX HaBYaHb, MPaBHJI BAPTOBOI CIIy:kOH, abo k 0OHOBOI CITy:KOH
BHyTpimHiX Bifickk MBC VYkpainu, npaBun 00iioBOro 4epryBaHHS JOBOJIUTH HOTO OKPEMIIHICTB,
camocTiitHicTe. OTXe, BCi O3HAauY€HI TEOPETUYHI Ta MPAKTHYHI CKJIAJHOLII BHUPIIIYIOTHCS IIISIXOM
JOKTPHHAIBHOTO BU3HAHHS KOMIUIEKCHOT rairy3i BiiChKOBOTO IpaBa 3 ii BIACHUM IPABOBUM PEKUMOM,
IPEIMETOM, METOJIOM Ta METOFO ITPABOBOTO PETyIIFOBAHHSL.

CraHOBJICHHS! KOHIIETIii BiHCPKOBOTO IMpaBa CBiIUUTH, IO BifIChKOBE MPaBO 00’ €KTHUBYETHCS Y
MPaBOBiil peaIbHOCTI Ta MOTPEOYE JOKTPUHAIBLHOTO CIIPUUHSTTS HOTO CYTHOCTI, COLlialIbHUX (DYHKIIIH,
BHU3HAYEHHSA COLIaJbHUX MEPCHEKTHUB, MPOTHO3IB Yy 3a0e3NeUeHHI PEeryjsAaTUBHOI il Ha CKIAgHY
CUCTEMY YIpaBIiHHS BaXKIWBHMHU TIpOIleCamMM, SKi BiIOYBalOThCSA Yy BIHCBKOBIiH cdepi CycHiIBHOTO
xutTs [9, €. 32-33].

MacuB I0pUIUYHUX JPKEPEST BIHCHKOBOTO MpaBa CTAHOBJIATH TOCHTh CIIEIU(IYHI aKTH JIOKAIBHOT Aii
HOPMAaTHUBHOI'O XapakTepy — BiCHKOBI HakasM, IHCTpPyKUii, mpaBuia Tomo. CucremMaTu3alis IPUAXIHAX
JDKepes BIHCHKOBOTO MpaBa PO3TIIIAETHCS HE JIMIIE SK AISUIBHICTH HIOAO YIMOPSAKYBAaHHS HOPMAaTHBHOL
OCHOBH I1i€1 KOMIUIEKCHOI rajiy3i Impapa, aje d sk THOCeoNoriunuii npouec. CUcTeMaTH3aIls IOPHIUTHAX
JDKepeT BiICbKOBOIO IpaBa 3A1MCHIOETHCS 3a MPaBUJIaMM iIHKOpIopauii Ta B yCiX BHUIIaJKaX — KOMIUIEKCHO,
1110 00YMOBJICHO €0 TaTy3eBOr0 MpaBoBOro pexxumy [6, c. 18].

3aranoM CTpyKTypa BiiCHKOBOT'O MpaBa BKa3ye Ha HOTr0 CUCTEMHY €AHICTh, BHACIIAOK LLOT'O MAIOTh
NPOSIB OHTOJIOTIYHI O3HAKH Ii€i KOMIUIEKCHOI raily3i mpaBa, HamoJisraloun y (akTi CBOro iCHYBaHHS Ta
JOKTPHHAIBHY BHU3HA4eHICTh. CTPYKTYpHI €IE€MEHTH BiHiCHKOBOIO INpaBa MAalOTh BJAcCHY HOPMAaTHUBHY
ckianoBy. [lonokeHHst 0THOTO ab0 JMEKIIbKOX 3aKOHIB, HOPMAaTHBHUX aKTiB, Y TOMY YHMCII BiiChKOBHX
HAKa3iB, MDKHAPOJHUX YTOJ, OKPEMHUX CYJOBUX pIlICHb, SKUMH BBEJICHO Yy MPAKTUKY IPaBOBOTO
PEryJIoBaHHS MPaBO3aCTOCOBHI HOPMH; HOPMH 3BHYAEBOIO MpaBa HANOBHIOIOTH 3MICTOBHO iHCTUTYLiHI
YTBOpPEHHSI BICLKOBOTO MPaBa.

HopmatuBHa OCHOBa KOMIIOHEHTIB BiHCBKOBOTO MpaBa TaKOX XapaKTepU3YETbCA, KpPIM 1HIIMX
03HaK, KoMmIuiekcHicTio. Hampukian, 3akonun Ykpainu “IIpo ocCHOBU HallioHanbHOI Oe3rmeku YKpainu”,
“IIpo o6opony Ykpainu”, “Ilpo 30poitni Cunn Ykpainu” GopMyrOTh HOPMAaTHBHY CKJIaIOBY MiAranysi
BiliCHKOBOTO IIpaBa — MpaBa BIICHKOBOI OE3MEKH.

[ligramysi, iHCTUTYTH BiHCBKOBOT'O IpaBa YTBOPIOIOTb HOPMH, SIKi MalOTh O3HAKH 3aralbHOi METH
NPaBOBOI'0 PETyJIOBAHHS OJNM3BKUX 33 CBOEIO MPUPOJOI0 CYCIIBHUX BIJHOCHH. B OHMX BHmazkax Taki
IHCTUTYTH HaJeXaThb BUKIIOYHO 0 BIMCHKOBOI cepu i HE MOXYTh MICTUTH HOPM OYIb-SIKHX I1HIIHX
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raiy3eit mpasa (mpaBo BiliCbKOBOT ciyx0). B iHIINX BUMAKax iHCTUTYTH BiliChKOBOTO MpaBa PEeryioiTh
CYCHUIBHI BIJIHOCHHH, SIKi MOB’s3aHi 3 BiTHOCHHAMH JiepKaBU Ta TPOMaJSH y BIWCBKOBIiH cdepi, mpoTte
Oe3mocepeIHbO 10 HEi He HaiexaTh (OKpeMi IHCTUTYTH BiliCBKOBO-TOCIIOJAPCHKOrO, BifCHKOBO-aaMi-
HICTPATUBHOTO Ta BiiCBKOBO-COITIAIbHOTO TIPABa).

CyTHICHI O3HaKM IIPAaBOBOTO PEXHMY BIHCHKOBOTO MpaBa JJA03BOJISIIOTH BHILIMTH 3arajlbHUN
NPaBOBUH PEXHM Li€l KOMIUIEKCHOI rayly3i IpaBa Ta CreliallbHUi MpaBOBUN PEXUM. 3arajabHUN abo K —
rajy3eBui NpaBoBUil pexuM (opMye BCi rany3eBi 03HAKU BiliCHKOBOTO TIpaBa 1 3a0e31euye BUOKPEMIICHHS
i€l KOMIUIEKCHOI raiysi mpaBa y cucTeMi npaBa YkpaiHu. CreniaqbHUi NPaBOBUI PEXUM Ma€ O3HAKU
rajxy3eBoro Ta BOJHOYAC 3a pPaxyHOK BHW3HAaueHHS OCOOIMBOCTEH NpeaMeTa i METH IPaBOBOTO
perynroBaHHs (OpMye CHUCTEMHI TpYIM yCepeIuHi raiys3i BiHCHKOBOrO mpaBa. TakMMH CHCTEMHUMH
rpynaMi HOpPM TpaBa 0€3 CYMHIBY € IHCTHTYTH, CyOIHCTUTYTH, a TaKOX MiAramy3i BiHCHKOBOTO IpaBa.
CucTeMOyTBOPIOIOUE 3HAYEHHS IPABOBOTO PEKUMY IHOJArae, TaKUM YHHOM, B YTBOPEHHI CHCTEMH
BIICBKOBOTO IpaBa — JOCTaTHBO CKJIAaJHOI Ta BOAHOYAC (PYHKIIOHAJBHO 30PIEHTOBAHOI HA AOCSTHEHHS
BU3HAUYEHOI Yy BIHCHKOBIH cepi MyOMIYHUX BIIHOCHH METH MPABOBOTO PETYJIOBAHHS MIOJ0 3a0e3MeUeHHs
BIiCBKOBOT Oe3MeKH, 3IifICHEHHs COLIalbHOIO 3aXHCTy BilCbKOBOCTYX Oo0BUiB. IlpaBoBuil pexum
BICHKOBOTO TpaBa, SK i B iHIINX raly3eBUX YTBOPEHHIX CHCTEMH YKPaiHCHKOTO MpaBa, iCTOTHO 3aJIeKHUTh
Bifl 00’€KTUBHUX YMHHUKIB, SKHMH € CYCHiIbHI BiqHOCHHHM (y LbOMY BHIIQIKy — BilCBKOBO-IIyONivHi
BIJIHOCHHHM) Ta CIiiye 32 HUMH Yy HampsMKy 3a0e3le4eHHs METH MpPaBOBOIO peryitoBaHHs. [IpakThka
NPaBOBCTAHOBJICHHS y BIHCHKOBiM cdepi MyONiYHMX BIJHOCHH MiATBEPIXYE AKTUBHE BUKOPHCTAHHS
KOHIICNITY TIpaBOBUH pexxuM. Tak, OyJiu IPUIHATI Ta € YMHHAMH TPaBUIIA, sIKi 3aCHOBaHI HA OCOOJIMBOCTSIX
MIPABOBOT'0 PEKUMY BiiCbKOBOro MaitHa y 30poitnux Cuiax Ykpainu, a0o K, SKi BCTAHOBIIIOIOTH OCOOJIMBI
IpaBuIia MOBEIIHKMA B YMOBAaX BOEHHOT'O Ta Ha/I3BUYAiHOrO cTany [7, c. 185].

BucnoBku. Otxe, BiICHKOBE NPaBO € CUCTEMOIO 3arajJibHOOOOB’SI3KOBHUX HOPM, (OpMajbHO
BU3HAUYEHNX TPABUJI TMOBEIIHKH Yy BIHCHKOBO-IyONiuHii cdepi, sKi BCTaHOBIIOIOTHCS, OXOPOHSIOTHCS 1
3a0€3MeUyI0ThCS JePKABOI0 Ta 3A1MCHIOIOTH PETyJNIOBaHHS CYCHIIbHUX BiJIHOCHH, IOB’S3aHHUX i3
JUSUTBHICTIO BIMCBKOBOT Oprasizamii CyCHiIbCTBa Ta MalOTh Ha MeETi 3a0e3ledeHHsI 3aXHCTy JepiKaBH,
CYBEPEHITETYy, TePUTOpiayIbHOI LiMicHOCTI. OCHOBHUMH O3HAaKaMH BiHCBKOBOT'O IMpaBa € HOPMAaTHBHICTb,
(¢hopmanbHa BU3HAYEHICTH, O0OOB’S3KOBICTh, PETYJIATHUBHICTH, MPOLEAYPHICTh, 3B A30K 3 OEPKaBOIO,
cucteMHicTh. OT)Ke, CTAHOBJICHHS 1 PO3BUTOK KOHIICIIIIIT BIHCHKOBOIO ITpaBa Y KpaiHU CBIIYUTH MPO TE, MO
BIiCBKOBE MpaBO 00’ €KTHUBYETHCS Yy MPAaBOBIH pealbHOCTI 1 MOTpeOy€e emicTEeMOJIOriYHOrO ONpaIfOBaHHS
HOro CyTHOCTI, COLIaAbHUX (PYHKIIH, IEPCICKTUB, 3MIMCHEHHS HAYKOBOTO IPOrHO3yBaHHS 3a0€3ECUCHHS
PETYJSITUBHOIO BIUIMBY Ha BaXKJIMBI MPOLECH, SIKi BiIOYyBarOTbcs y BIHCHKOBO-ITyOmiuHii cdepi B yMoBax
BilicbKOBOI arpecii Pocii, mo Hece npsiMy 3arpo3y HallioHaNbHiH Oe3nerni. BilickkoBe TpaBo € HEBiJ eMHUM
CKJIaJHUM YTBOPEHHSM LTICHOI CHCTEMH YKpAiHCBKOTO IIpaBa, TOMY HAyKOBI NOWIYKH y Wil cdepi
MOBHHHI OYTH MPOJOBKEHI caMe Y TAKOMY HaITPSIMi.
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CONCEPTUAL DIMENSIONS OF MILITARY LAW AS A COMPLEX BRANCH OF LAW

The article identifies the theoretical, methodological and practical principles of military law as a
separate branch of law and clarifies its place and role in the legal system of Ukraine. Definitely. That
military law is a system of universally binding norms, formally defined rules of conduct in the military-
public sphere, which are established, protected and provided by the state and regulate public relations
related to the military organization of society and aimed at protecting the state, sovereignty, territorial
integrity. The main features of military law are normative, formal certainty, binding, regulatory,
procedural, communication with the state, system.

It is concluded that the formation and development of the concept of military law of Ukraine indicates
that military law is objectified in legal reality and requires epistemological elaboration of its essence, social
functions, prospects, scientific forecasting to ensure regulatory impact on important processes in military
public sphere in the context of Russia's military aggression, which poses a direct threat to national security.

Key words: national law; modern Ukrainian law; rules of law; branch of law; legal system;
military law; military; military formations; constitutional rights; rights of servicemen.
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