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The article analyzes current issues regarding the use of valuation concepts in tax law. In
particular, scientific approaches to the specification of valuation concepts in tax law, which
they receive in the normative order or in judicial practice, are considered. In addition, it is
emphasized about the specification of valuation concepts in the legal interpretation practice of
controlling authorities and in subordinate legal acts of the Ministry of Finance of Ukraine and
controlling authorities, which receives its fixation in subordinate legal acts of tax legislation,
letters, general and individual tax consultations.

It was found that the use of norms with evaluative concepts in the texts of tax regulations
is determined by a number of objective and subjective factors. It is highlighted that the
peculiarities of the evaluation concepts are that: 1) they are either not explained at all in the
legislation, or find only a partial interpretation in it; 2) they are specified by the law enforcer
himself; 3) they are specified on the basis of discretion.

Taking into account the peculiarities of discretion in tax and legal regulation, it is
emphasized that quite often there are situations in which formally undefined concepts are
used. It was established that evaluative concepts are necessary in the presence of an objective
need to establish certain limits of discretion for the subject of law enforcement. Valuation
concepts are an objectively necessary component of tax-legal norms and occupy an important
place in the conceptual-categorical apparatus of tax law. As an example, the evaluative
concepts that are components of the concepts of «tax» and «fee» were analyzed. In this case,
among the evaluation concepts, «unconditional payment to the relevant budget» and «special
benefit» were singled out and analyzed.

The author’s conclusion was made that in some cases there is a need for a thorough
clarification of valuation concepts in tax law using additional sources. It is noted that today the
issue of the meaning and place of valuation concepts in tax law is open for discussion and
requires further scientific research.

Keywords: specification; evaluative concepts; tax law; enforcement; discretion.

Formulation of the problem. In the modern conceptual and categorical apparatus of tax law of

Ukraine, many concepts, categories and terms are quite difficult to understand. At the same time, among
the scientific community, the discussion of its separate component — valuation concepts, the application of
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which is widespread in tax legislation, has intensified. However, it is worth noting that today there is no
unified approach to the definition and use of valuation concepts in tax law. It encourages scientific inquiry
and analysis.

Analysis of research and publications. Theoretical studies and analysis of current legislation on
issues related to the use of valuation concepts in tax law are relevant, especially in the modern conditions
of the economic and legal development of our society. The basis for the preparation of the article was the
provisions of the national legislation of Ukraine, the theoretical work of scientists and practitioners who,
from a modern standpoint, evaluate the peculiarities of the use of valuation concepts, in particular in tax
law, among them N. Getmantseva, O. Glukhyi, E. Kisiliuk, T. Kolomoyets, V. Kosovych, K. Kutsovol,
M. Kucheryavenko, P. Lyutikov, O. Mamalui, G. Moiseyenko, O. Salmanova, O. Smaglyuk, E. Smychok
and others.

The purpose of the article. Analyze current issues regarding the use of valuation concepts in tax
law.

Main material presentation. Evaluative concepts are relatively defined concepts that generalize
the legally significant phenomena of reality, they are characterized by the unity of objective and subjective
principles that reflect the statics and dynamics of their content [1, p. 75].

In order to apply evaluative concepts, according to V. Kosovych, it is first necessary to determine
their sufficient and necessary features, which occurs by concretization, in particular in two ways: — by
pointing to specific facts of objective reality that are covered by them. The vast majority of evaluative
concepts are specified in a similar way <...> ; — specification of evaluative concepts can occur with the help
of general judgments that detail them. <...> In the case of the application of evaluative norms, a conclusion
about the social significance of individual, real facts of social life can be made only taking into account the
specific situation on the basis of the content of the evaluative concept learned in the process of law
enforcement [2, p. 8].

G. Moiseyenko emphasizes that the specification of evaluative concepts by stating the cases
covered by them or by establishing their features is possible only in the provisions of the normative legal
act that contains the relevant evaluative concept (or in cases defined by law in normative acts of higher
legal force or such the most legal force, if there is a reference to it). Courts are not authorized to specify
valuation concepts, but can only interpret them [3, p. 185].

Regarding valuation concepts in tax law, as E. Smychok notes, they can receive their specification
or attempts at specification in: a) regulatory order; b) judicial practice. In his opinion, it should be noted
separately about the specification of valuation concepts in the legal interpretation practice of controlling
bodies and in subordinate legal acts of the Ministry of Finance of Ukraine and controlling authorities,
which is recorded in subordinate legal acts of tax legislation, letters, general and individual tax
consultations [4, p. 83].

When establishing the content and scope of evaluative concepts, including those with the same
name, it is difficult to give an unambiguous interpretation, because when different offenses are committed
in each proceeding, they must be established taking into account specific circumstances. However, as
E. Kisiliuk and O. Smagliuk point out, the general approaches, factors that must be taken into account
when defining these concepts should be the same [5, p. 169].

At the same time, as E. Smychok notes, the peculiarity of the evaluative concepts introduced by the
court is their operation in the context of a practical case, which shows the individual nature of the concepts
formed in this way, in contrast to the evaluative concepts that are mentioned in the legal norms and
endowed with general features. At the same time, the evaluative concept developed by the court within one
case does not limit its effect only to this case, but provides the basis for adapting it to general use in the

65



Oksana Baik

future, if the necessary conditions are present. The above shows that the relevant evaluative concept
transforms its nature over time from an individual phenomenon to a general phenomenon [6, p. 161].

According to K. Kutsovol, the legislator, if possible, should use concepts and terms, the definitions
of which are directly provided in special articles «Definition of Terms» or other articles, normative legal
acts. If there is no comprehensive list of characteristics that explain this concept, then it is mainly
evaluative [7, p. 28].

Considering the research conducted by scientists, today there is a need to recognize the following.
If in some cases evaluative concepts are necessary, then in others they are extremely undesirable. When
using them, it is important to remember their negative side. Since the evaluative concepts are specified by
the law enforcement officer, a subjective approach to the assessment of the specific circumstances of the
case is inevitable. The presence of an exhaustive or at least an exemplary list can neutralize the undesirable
consequences of a subjective approach to the assessment of facts. A rule of law with evaluative concepts
should be used if it is not possible to explain it in another way, since it is a rule that has not been specified
by the rule-making authorities for an objective reason (due to the impossibility of using another legal
construction) [8, p. 36].

As T. Kolomoyets, P. Lyutikov and O. Glukhyi rightly note, the use of norms with evaluative
concepts in the texts of tax regulations is determined by a number of factors: 1) objective — the need for
effective legal regulation of social relations, where it is impossible to use formalized concepts;
2) subjective — inability and/or unwillingness to select the necessary components of legal technique and
formulate a formalized concept of law [9, p. 18].

0. Salmanova analyzed the characteristics of the legal features of evaluative concepts and found
out that the first legal feature of evaluative concepts is that they are either not explained at all in the
legislation, or find only a partial interpretation in it. In her opinion, evaluative concepts are concepts not
defined by law. It is also stated that the legislator most often resorts to the incomplete expression of his
opinion in a legal prescription in order to cover a certain group of social relations with this prescription.
The second legal feature of evaluative concepts is that they are specified by the law enforcer himself.
Moreover, the processes of legally enforceable specification of evaluative concepts and the application of
their legal norms-bearers coincide in time. The essence of the third legal feature of evaluative concepts is
their specification on the basis of discretion. If discretion is understood as the relative freedom granted by
law in the adoption of certain decisions by the law enforcer in order to most adequately reflect in them the
features of specific situations, then when applying norms with evaluative concepts, such discretion is
inevitable [10, p. 63].

M. Kucheryavenko, analyzing the peculiarities of discretion in tax and legal regulation, emphasizes
that quite often there are situations in which formally undefined concepts are used, that is, those that
involve the possibility, and sometimes the obligation, of freedom of choice when determining their content.
If discretion is associated with the possibility of several options for the development of events, a legal
assessment of the situation, which are based on current legislation and are legal, then the concept of
assessment involves choosing the only correct option of assessment or decision based on the rule of law
[11, p. 39].

As O. Mamalui rightly points out, the principle of presumption of legality of the taxpayer’s
decisions is intended to ensure the realization of the taxpayer’s rights and interests in the event of legal
uncertainty. He also notes that if gaps in the law and legal conflicts are certainly negative phenomena in
legal regulation, then evaluative concepts cannot be so categorically evaluated. Evaluative concepts are
necessary if there is an objective need to establish certain limits of discretion for the subject of law
enforcement. This approach is based on the social conditioning of social relations [12, p. 256].

In turn, O. Glukhyi proved that valuation concepts are an objectively necessary component of tax
and legal norms. Therefore, they occupy an important place in the conceptual apparatus of tax law and
reflect the general features of this sub-branch of financial law, namely: the imperative of legal regulation of
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tax relations, the almost complete lack of freedom of taxpayers in matters of interpretation of tax-legal
norms at their discretion, the economic content of regulated relations. At the same time, in contrast to civil
law, valuation concepts, although contained in tax law, are not specific to it. These concepts significantly
complicate the processes of harmonization and informatization of domestic tax legislation, since their open
structure always requires the intervention of the consciousness of the subject of tax relations for their
comparison with the circumstances of the tax case and further practical implementation [13, p. 12-13]. For
example, the legislator defines that a tax is a mandatory, unconditional payment to the relevant budget or to
a single account that is managed by taxpayers in accordance with the Tax Code of Ukraine, and a fee (fee,
contribution) is a mandatory payment to the relevant budget or to a single account managed by fee payers,
with the condition that they receive a special benefit, including as a result of the commission of legally
significant actions for the benefit of such persons by state authorities, local self-government authorities,
other authorized authorities and persons (clauses 6.1-6.2 of Article 6 of the Tax Code of Ukraine) [14]. We
believe that in this case the evaluative concepts will be «unconditional payment to the relevant budget» and
«special benefit», which, as the tax legislation indicates, occur in the conceptual and categorical apparatus
of tax law. It should be noted that the term «unconditional» in dictionary literature is explained as: a) not
connected with restrictive conditions; b) the one that does not cause doubts [15, p. 68].

At the same time, as V. Borysenko points out, the unconditional nature of the tax means that the
payment of the tax is not connected with any counter-actions on the part of the state. Income to the budget
of the appropriate level is another feature of the tax. According to the budget classification, taxes are
distributed between budgets and funds. Tax revenues are distributed between budgets taking into account
the relevant norms of the Budget Code of Ukraine [16, p. 222—-223].

As for «special benefit», let’s focus on the fact that benefit is something that gives good
consequences, some kind of profit; convenience in something, favorable conditions; that which creates
convenience for a person [15, p. 124]. It is the payment of the fee that provides the payer with a certain
benefit. However, receiving a special benefit or committing any legally significant actions for the benefit
of such payers is not associated with the payment of the military levy, on the contrary, today it is an
unconditional mandatory payment. Therefore, in the opinion of A. Krutova, O. Nesterenko and I. Korob-
kina, there is every reason to claim that, according to its content, the military levy should be classified as a
tax and renamed the military tax [17, p. 22-23].

Conclusions. Having analyzed scientific approaches and norms of tax legislation regarding the use
of evaluative concepts in tax law, we note that in some cases there is a need for their thorough clarification
using additional sources. We believe that today the issue of the meaning and place of evaluative concepts
in tax law is open for discussion and requires further scientific research.
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J0 IUTAHHA ITPO BUKOPUCTAHHA OHIHHUX ITOHATD
Y HOJATKOBOMY IIPABI

¥ crarTi npoanaiizoBaHo aKTya/bHi NUTAHHS 040 BUKOPUCTAHHSA OUiHHUX NOHATH Y MOAATKO-
BOMYy mnpaBi. 30kpema, pO3IJISHYTO HAYKOBI NiXoAW INOAO0 KOHKpeTrH3alii ONiHHMX NOHATH Yy
NMOJATKOBOMY NpaBi, AIKY BOHM OTPUMYIOThL B HOPMATHBHOMY NOPSAKY a0 y cyaoBiii npakruui. Kpim
TOro, MiAKpPec/ieH0 KOHKpPeTU3alil0 OUiHHUX MOHATH Y NPABOTJYMAYHIH NPaKTHIi KOHTPOJIIOKYHUX
OpPraHiB Ta B Mi/I3AKOHHUX HOPMATUBHO-NIPaBoBUX akTax MiHicTrepcTBa piHaHciB YKpainu i KOHTpOJIIO-
I0YMX OPraHiB, 110 OTPUMYE CBOIO (pikcanilo B MiI3aKOHHMX aKTaX MOJATKOBOr0 3aKOHOJAABCTBA, JIMC-
Tax, y3araJibHIOBAJIBHUX Ta IHIUBIAYaTbHUX MOJATKOBUX KOHCYJIbTALIAX.

3’sicoBaHO, 0 BHKOPHCTAHHS Y TEKCTAaX MOAATKOBUX HOPMATHBHO-NPABOBUX AKTiB HOPMH 3
OUiHHUMU MOHATTSIMU 3yMOBJIEHO HU3KO0I0 00’ €EKTUBHUX Ta Cy0’ €KTUBHUX YHHHHUKIB. BUoKpemJieHo, 1o
0COOJIMBOCTAMM OIIHHHUX MOHATH € Te, 0. 1) BoHU aGo B3araji He Po3’sICHIOIOTbCS B 3aKOHOTABCTBI,
a00 3HAXOASATH Y HHOMY JIMIIE YACTKOBY iHTepmpeTanilo; 2) BOHH KOHKPETH3YIOTHCS CAMUM NpaBo3a-
crocyBayeM; 3) BOHM KOHKPETU3YIOTHCSl HA OCHOBI po3cyny.

3Bajkaloum Ha 0cOOJMBOCTI po3cyly B MOAATKOBO-NPABOBOMY peryJOBaHHi, miakpecjeHOo, 110
JI0BOJIi 4YaCTO BMHUKAIOThL CUTYalil, 32 AKUX BUKOPHCTOBYIOTbCS (OpMAIbHO HeBU3HAYEHI NMOHATTS.
KoncraToBaHo, 1110 OI[iHHI MOHATTS € HEOOXiTHNMH 32 HASABHOCTI 00’ €KTHBHOI MOTPe0H BCTAHOBJIEHHS
NMEeBHUX MexK po3cyldy AJds cyd’ ekTa mpaBo3acTocyBaHHsA. OuiHHI NOHATTA € 00’€KTMBHO HeOOXiAHOIO
CKJIAI0BOI0 YACTHHOIO MOAATKOBO-NPABOBUX HOPM Ta MOCIAaI0Th Ba)KJIMBe Micle B MOHATiiiHO-KaTero-
piajbHOMY anmapati HoJaTKOBOro mpasa. Ik npukK/Iaa NpoaHa i30BaHO OUIHHI MOHATTS, L0 € CKJIAIO0-
BHMH YaCTHHAMH MOHSATTA <MOJATOK» Ta «30ip». B HboMy BHIAAKYy cepel ONiHHUX MOHATH BHOKPEM-
JICHO Ta MPOAaHaJi30BaHO «0e3yMOBHMIi MIATiK 10 BiANOBiIHOrO 0I0/IZKETY» Ta «cHeliadbHy BUTOLY>.

3po0/1eHO aBTOPCHKHIT BUCHOBOK IIPO Te, 110 B OKPeMHX BHIIAIKAX HASIBHA NIOTPe6a IDYHTOBHOIO
PO3’siCHeHHsI OL[iIHHUX MOHATH Y MOAATKOBOMY NpPaBi 3 BUKOPHCTAHHAM J0AATKOBHX JKepesa. 3ayBa-
JK€HO, IO ChOTOAHIi MUTAHHS INO/AO0 3HAYEHHS] Ta Micusd OUIHHUX NOHATH y NOAATKOBOMY MpaBi €
BiIKPUTHUM /1151 00rOBOPEeHHs Ta NOTPedye MOAAIBIIOT0 HAYKOBOI0 JOCTiIKEeHHS.

KuirouoBi cj10Ba: KOHKpeTH3auisi; OUiHHI TOHATTS;, NMOAATKOBE IPAaB0O; MPaB0O3aCTOCYBAHHS,
po3cya.
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