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The question of strict differentiation of responsibility and punishment in the legal
literature arose at the turn of the 50-60’s. Until 1958, the legislation did not generally consider
criminal liability separately from punishment. An article appeared in the Principles of 1958
and the Criminal Code of the Ukrainian SSR in 1960, which provided the grounds for
exemption from criminal liability and punishment. This was a confirmation, that the legislator
does not equate criminal liability and punishment, but follows the path of distinguishing these
concepts. Further development of criminal law led to the fact that in 2001, in the new Criminal
Code of Ukraine, the grounds for exemption from criminal liability and the grounds for
exemption from punishment and its serving were provided in different sections.

It is necessary to allocate specific signs of punishment, from which the concept of
punishment consists: 1) punishment is a measure of state coercion. The concept of punishment
as a measure means, that each type of punishment has quantitative limits and a specific
meaning, and is a potentially feasible way to influence the convict, strictly regulated by
criminal law. No one has the right to go beyond the quantitative and qualitative characteristics
of punishment established by law; 2) the state nature of the coercive measure. This means, that
punishment can be imposed only on behalf of the state, and is a public law, state assessment of
the act as illegal, and the person, who committed this criminal offense, as obliged to serve the
sentence; 3) the coercive nature of punishment as a state measure. All participants in the
public sphere are obliged to obey the decisions, that have entered into force on punishment,
and the state has the right to apply for their implementation appropriate measures of
influence, the necessary ways provided by law to ensure the subordination of persons and
bodies to such decisions, including necessary measures of physical influence. The coercive
nature of punishment also means the convict’s obligation to endure deprivation and
restrictions related to the application of punishment to him; 4) criminal punishment is imposed
for those acts, that are criminal offenses and contain all the elements of a criminal offense and
is applied to a particular person. Guilt is one of the hallmarks of a criminal offense. It is clear,
that the punishment applies to a person convicted of a criminal offense. Innocent punishment
is impossible, and if the court does not establish the guilt of a particular person in the
committing of a specific criminal offense, then such a person can not be subject to coercive
measures, punishment; 5) punishment is imposed only by a court sentence and on behalf of the
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state; 6) punishment, in contrast to other coercive measures, causes a special legal
consequence — a criminal record, that can be removed or revoked under certain conditions
specified in the criminal law (Article 88 of the Criminal Code of Ukraine). The criminal record
distinguishes criminal punishment from other means of state coercion; 7) punishment in its
content is a chastisement. Although, the very term “chastisement” is absent in the definition of
punishment given in the Criminal Code. The punitive nature of punishment is provided in the
restriction of the rights and freedoms of a person found guilty of committing a criminal
offense. Chastisement is an integral part of any criminal punishment. It is determined by the
terms of punishment, the presence of physical and moral suffering and deprivation, various
restrictions. In some punishments it is more pronounced, for example, like life imprisonment,
imprisonment, in others — restrictions on other rights prevail; engage in professional activities,
having titles, awards, etc. In every punishment, of course, there is moral suffering — shame,
shame before society and their immediate surroundings.
Key words: punishment; offense; criminal law; criminal law; freedom.

Problem statement. The question of strict differentiation of responsibility and punishment in the
legal literature arose at the turn of the 50-60’s. Until 1958, the legislation did not generally consider
criminal liability separately from punishment. An article appeared in the Principles of 1958 and the
Criminal Code of the Ukrainian SSR in 1960, which provided the grounds for exemption from criminal
liability and punishment. This was a confirmation, that the legislator does not equate criminal liability and
punishment, but follows the path of distinguishing these concepts. Further development of criminal law led
to the fact that in 2001, in the new Criminal Code of Ukraine, the grounds for exemption from criminal
liability and the grounds for exemption from punishment and its serving were provided in different
sections.

There is no legal definition of criminal liability, so there are many points of view in the legal
literature on issues related to criminal liability.

Analysis of publications that started solving this problem. Research of the criminal punishment
has been carried out by many researchers, for example. V. Makarenko, M. Bazhanov, V. Bachynin,
V. Shakun and others.

The article’s objective is to study concept of criminal punishment in the theory and practice of
criminal law of Ukraine.

Basic content. It is quite common to believe, that criminal liability, acting as a kind of social
responsibility, is a dialectical combination of two aspects - negative (retrospective) and positive
(prospective).

Regarding the definition of negative (retrospective) criminal liability, there are the following points
of view: 1) criminal liability is identified with punishment; 2) criminal liability is defined as a conviction,
conviction of a person for a criminal offense; 3) criminal liability is understood as the obligation of a
person, who has committed a criminal offense to succumb to adverse consequences for him; 4) criminal
liability is interpreted as the actual suffering of the perpetrator by coercive measures applied to him;
5) criminal liability is in fact identified with a criminal legal relationship or is considered as a set of
criminal and other legal relations; 6) criminal liability is considered an object of criminal law and is
recognized as a state condemnation and restriction of the legal status of a citizen, to which he is
subordinate in connection with the committing a criminal offense [1, p. 32].

Analysis of existing views on the concept of positive criminal liability allows us to identify two
main positions:

1) supporters of the first position believe, that positive criminal responsibility is an obligation to
comply with criminal law prohibitions, to coordinate their behavior with them. Prohibitions themselves
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constitute objective elements of positive responsibility; awareness of them, assessment of the behavior -
subjective elements;

2) according to the second position, positive criminal liability is a set of general regulatory relations,
where the subjects are the state and all legal entities. It arises from the beginning of activities in connection
with the performance of legal obligations. Therefore, the objective element of positive responsibility
is not criminal law prohibitions, but the activity itself, the subjective element - knowledge or
ignorance of the requirements of the law to the behavior. As a special case of positive criminal
liability is a set of criminal relations for the implementation of the rights of citizens to self-defense,
detention of the offender, etc. [2, p. 190-196].

The concept of punishment in the form, in which it is set out in the Criminal Code of Ukraine in
2001, did not always exist. Moreover, it is fair to say, that previously in the 1960 Criminal Code there was
no clear definition of punishment. The definition of punishment was developed gradually in the theory of
criminal law. For the first time, the legislative definition of the concept of punishment was given in Article
50 of the 2001 Criminal Cod [3, p. 27].

It is necessary to allocate specific signs of punishment, from which the concept of punishment
consists:

1) punishment is a measure of state coercion. The concept of punishment as a measure means, that
each type of punishment has quantitative limits and a specific meaning, and is a potentially feasible way to
influence the convict, strictly regulated by criminal law. No one has the right to go beyond the quantitative
and qualitative characteristics of punishment established by law. Only within the limits of punishment as a
measure the court has the right on the basis of the criminal law, determining the term and mode of
punishment, to establish in what quantitative, and in some cases qualitative limits to apply punishment to
the concrete person [4, p. 527]. It is illegal to deprive or restrict the rights and freedoms of a convict, not
provided for by criminal law and which are not coercive measures;

2) the state nature of the coercive measure. This means, that punishment can be imposed only on
behalf of the state, and is a public law, state assessment of the act as illegal, and the person, who
committed this criminal offense, as obliged to serve the sentence;

3) the coercive nature of punishment as a state measure. All participants in the public sphere are
obliged to obey the decisions, that have entered into force on punishment, and the state has the right to
apply for their implementation appropriate measures of influence, the necessary ways provided by law to
ensure the subordination of persons and bodies to such decisions, including necessary measures of physical
influence. The coercive nature of punishment also means the convict’s obligation to endure deprivation and
restrictions related to the application of punishment to him;

4) criminal punishment is imposed for those acts, that are criminal offenses and contain all the
elements of a criminal offense and is applied to a particular person. Guilt is one of the hallmarks of a
criminal offense. It is clear, that the punishment applies to a person convicted of a criminal offense.
Innocent punishment is impossible, and if the court does not establish the guilt of a particular person in the
committing of a specific criminal offense, then such a person can not be subject to coercive measures,
punishment. This means, that the imposition of a criminal punishment and its execution is possible only in
relation to the perpetrator [5, p. 7]. It cannot be directed at other people, even close relatives. Punishment is
imposed and applied only to the offender himself and can never be transferred to another person;

5) punishment is imposed only by a court sentence and on behalf of the state. Thus, according to
Article 62 of the Constitution of Ukraine, “A person is presumed innocent of committing a criminal
offense and may not be subjected to criminal punishment until his guilt is proved in a lawful manner and
established by a court conviction”. According to Article 124 of the Constitution of Ukraine, “Justice in
Ukraine is administered exclusively by courts”. No other state body can impose on a person such a
coercive measure as punishment;

6) punishment, in contrast to other coercive measures, causes a special legal consequence - a
criminal record, that can be removed or revoked under certain conditions specified in the criminal law
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(Article 88 of the Criminal Code of Ukraine). The criminal record distinguishes criminal punishment from
other means of state coercion. In its content, a criminal record is a certain legal status of a convict,
associated with various restrictions and other negative consequences during a certain period specified in
the law. The criminal record as an independent feature of punishment is determined by the fact, that it is
recognized as a circumstance, that aggravates liability in the event of a new criminal offense and retains
certain restrictions on the rights of the convict after his departure [6, p. 15]. Consequences of a criminal
record can be manifested as: aggravating circumstances, that affect the qualification of a criminal offense;
aggravating circumstances when sentencing; circumstances, that exclude or limit the release from criminal
liability and punishment;

7) punishment in its content is a chastisement. Although, the very term “chastisement” is absent in
the definition of punishment given in the Criminal Code. The punitive nature of punishment is provided in
the restriction of the rights and freedoms of a person found guilty of committing a criminal offense.
Chastisement is an integral part of any criminal punishment. It is determined by the terms of punishment,
the presence of physical and moral suffering and deprivation, various restrictions. In some punishments it
is more pronounced, for example, like life imprisonment, imprisonment, in others — restrictions on other
rights prevail; engage in professional activities, having titles, awards, etc. In every punishment, of course,
there is moral suffering — shame, shame before society and their immediate surroundings.

The purpose of punishment. The goal is not a criminal-legal category, but a philosophical one. In
philosophy, the goal means the prediction in the mind of the result to be achieved by action. It is always
related to a person’s ability to predict the future and the results of their actions. On the one hand, the goal is
a model of the future, what still needs to be achieved, the future result of the activity, on the other hand, the
already existing image of the desired result. The problem of the purpose of punishment has interested many
scholars and philosophers throughout history. Many of their concepts and theories have not led to a clear
understanding of this complex problem. However, from these numerous theories, two main groups can be
distinguished: a) absolute theories of punishment (theories of retribution); b) relative theories of
punishment (theories of achieving a useful goal).

Among the absolute theories of punishment are theological theories, theories of material and
dialectical retribution. Representatives of absolute theories did not see in punishment any other meaning,
except the only absolute idea — the purpose of retribution for the committed criminal offense. It means,
punishment is imposed, because a criminal offense committed as a retribution for it. Theological theories
(divine retribution), based on the fact, that a criminal offense is a sin, considered the purpose of the
punishment of purification from this sin. Kant developed the theory of material retribution, Hegel
developed dialectical retribution, whose ideas had a significant impact on the development of philosophical
and legal views throughout the X1Xth century, and in combination with other interpretations — in the XXth
century. For example, Kant considered punishment as a material (real) retribution for criminal offenses and
therefore advocated the need to consolidate the various systems of proportionality of criminal offenses and
punishment, retribution with equal evil for the evil caused by the perpetrator. For example, for murder —
the death penalty, for sexual offenses — castration, for property crimes — hard labor for various terms, for
insult — the use of measures, that discredit the perpetrator, and so on. Proponents of relative theories were
united by the fact, that they saw the meaning and usefulness of punishment in achieving any specific
(useful) goal, for example, to keep other members of society from committing a crime, or to correct a
convict, and so on. Among relative theories, the theory of intimidation has become the most widespread
(Bentham and others). It is still followed by many criminologists in England and the United States. A
modification of this theory is the theory of a psychological coercion, which was developed by the famous
criminologist of the early XIXth century Anselm Feuerbach. Like the theory of intimidation, it is a theory
of a general warning, according to which punishment should affect citizens, deterring them from
committing a criminal offenses. A. Feuerbach believed, that punishment should oppose the person, who
committed a criminal offense, more dissatisfaction, than the satisfaction he received from the criminal
offense. The threat of such punishment should deter a person from committing a criminal offense.
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Proponents of the theory of special prevention defended the idea of applying punishment solely to ensure,
that the perpetrator did not commit a new criminal offense. The same ideas were defended by the followers
of the theory of correction, according to which punishment should ensure the correction of the guilty, not
committing new offenses by him.

Theories of achieving a single goal by punishment could not satisfy practice. Therefore, in the
middle of the XIXth century, the so-called mixed theories of punishment appeared. Common to them is a
combination of ideas of several absolute and relative theories about the purpose of punishment. Proponents
of them in different versions recognize the purpose of punishment: intimidation, retribution, compensation
for moral damage caused by a criminal offense, correction, general and special prevention. These theories
differ not only in the combination of purpose, but also in their significance. In some prevails the goal of
intimidation or retribution, in others — the goal of prevention or correction.

Determining the purpose of punishment is one of the most fundamental issues of criminal law. On its
solution depends not only the construction of many institutions of this branch of law, but also the
purposeful application of the criminal legislation itself.

In the legal literature of the first years of Soviet government, much attention was paid to the question
of the purpose and objectives of punishment. The complexity of this problem led to the fact that some
authors, having successfully formulated one or another aim of punishment — correctional, preventive,
protective, in some cases considered it the only one, which distorted the real role of punishment in the
Soviet state. During this period, the provisions of the Soviet theory of criminal law on the relationship
between coercive and educational aspects of punishment, on the relationship between the concepts of
“chastisement” and “upbringing”, “chastisement” and “punishment” were just beginning to take shape.

Part 2 of Article 50 of the Criminal Code of Ukraine enshrined: “Punishment is aimed not only at
chastisement, but also at correcting convicts, as well as at preventing the commission of new criminal
offenses by convicts and other persons. Punishment is not intended to inflict physical suffering or degrade
human dignity”.

On the basis of which it is possible to allocate the following purposes of punishment:
1) chastisement; 2) correction of convicts; 2) prevention of committing new criminal offenses by the
convicts themselves; 3) prevention of committing criminal offenses by other persons.

The chastisement as the purpose of punishment is not a cruel revenge or a retribution by a state for a
criminal offense, but the orientation of the legislator to the court to apply to the convict such a set of
restrictions on his rights and freedoms, which will be tangible and sufficient to achieve the main goals of
punishment — correction of the convicted person, as well as special and general prevention.

The purpose of the correction of the convict involves the achievement of certain changes in his
personality, the elimination of public danger, so that impact of punishment, as a result of which the convict
during and after his serving a sentence does not commit a new criminal offense. The correction is to make
adjustments to the offender’s consciousness through an active coercive influence, to neutralize negative,
criminogenic guidelines, to enforce the provisions of the criminal law or, even better, to instill, even under
threat of punishment, obedience to the law, respect the law. The correction is associated with the
appearance in the convict such traits, properties and attitudes, that would deter him from committing new,
at least intentional, criminal offenses. Achieving such consequences is called a legal correction. This is a
very important result of the application of punishment.

The purpose of special (private) prevention is the effect of punishment on the convict, which
excludes the recurrence of criminal offenses. Prevention of new criminal offenses by the convict is
achieved by the fact of his conviction. And also by execution of punishment, when the person is put in
such conditions, which considerably interfere or completely deprive of an opportunity to commit new
criminal offenses. The regime of execution of punishment, restriction of contacts, constant control over the
behavior of the convict and so on physically deprive or significantly limit his ability to commit new
criminal offenses during imprisonment. Special prevention of criminal offenses is achieved by imposing a
certain punishment on the perpetrator, condemnation on behalf of the state and deprivation of essential
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rights and benefits; severance of illegal ties between accomplices or even persons involved in a criminal
offense, as well as with those, who had an illegal influence on the convict; isolation of the perpetrator from
society, sentencing in the form of imprisonment.

The purpose of the general warning (general prevention) provides for the impact of punishment,
which ensures the prevention of criminal offenses by other vulnerable persons. Punishment addresses this
goal precisely to persons prone to committing criminal offenses. The vast majority of citizens do not need
such influence of punishment. They do not belong to the category of persons prone to committing criminal
offenses, and do not commit them not under the threat of punishment, but, because of their moral qualities,
habits, civic and religious precepts and beliefs. For such citizens, criminal punishment raises the legal
culture, cultivates intolerance towards offenders, and forms an appropriate level of legal awareness.
General prevention of punishment is achieved by: 1) the inevitability of execution of punishment; 2) the
presence of certain sanctions in criminal law: the threat of the law to punish anyone, who violates its
prohibitions, as well as the publication of such laws; open court proceedings on a criminal offense,
exposing all the circumstances and a negative assessment of the commission of the sentence; 3) publicity
of the sentence — the proclamation of the sentence on behalf of the state, in the presence of a significant
number of people mostly acquaintances of the convict, etc.; 4) legal propagation.

Conclusions. The goals of punishment are largely interrelated and interdependent. Therefore, in
many cases, the application of punishment can achieve most of its goals simultaneously.
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HOHATTS IOKAPAHHSA
IMuranus npo cyBopy AudepeHuianio BiAnoBizaabLHOCTI il MOKapaHHS B IOPUAUYHIN JiTepaTypi

BHHHKJI0 Ha pyoexi 50-60-x pokiB. 3akoHogaBCTBO K y3araJji 1o 1958 p. He po3risaano KpUMiHAJIbHY
BiIMoOBiTa bHiCTH OKpeMo Bin mokapanHs. Y 3acagax 1958 p. i KpuminaasHomy komexci YPCP 1960 p.
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3’SIBAJIACSL CTATTS, IO Nepeadadae MiACTABH 3BiTbHEHHSI Bil KpUMiHAJBHOI BimmoBimaiabHocTi #i Bin
nokapanns. Ile miaTBepaikye, 1m0 3aKOHOJABelb He OTOTOXKHIOE KPUMIHAJIBHY BiAnmoBigajbHicTh i
NOKAPAHHS, a PO3MeXKOBY€ 3a3HadeHi MOHATTA. [logaabmnii pO3BUTOK KPUMiHAJBHOIO 3aKOHOAABCTBA
npusiB 10 Toro, mo B:ke B 2001 p., y HoBomy KpuminaabHOMY Koaekci YKpaiHu mizcTaBd 3BUILHEHHS
Bi/l KpUMiHAJBLHOI BiIMOBiANbLHOCTI #i MiZcTaBU 3BUJIbHEHHS BiJl mMokapaHHs i ioro Bigd0yBaHHA mepen-
0ayeHO B Pi3HUX po3aiiax.

Hotpiono BuainuTH cnenM@piyHi O03HAKM NOKapaHHS, 3 SIKUX i CKJIAJA€TbCA 1e NOHSATTS:
1) noxapaunus — ue Mipa aep:xaBHoro npumycy. [IOHATTS MOKAapaHHS SIK MipU 03HAYAE, IO KOKEH BH/
NMOKapaHH Ma€ KiJbkicHI Mexki il BU3HaYeHUI 3MicT, TOOTO e moTeHiiiHo 3/ilicHeHHUIi cnoci0 BIUIMBY
Ha 3aCY/I’KEHOI'0, CTPOro perjiaMeHTOBaHUI KpuMiHAIbHUM 3aKkoHOM. HiXT0 He Ma€ npaBo BUXOAUTH 32
MekKi KiIbKICHHX i IKICHHX XapaKTepPUCTUK MOKAPAHHS, BCTAHOBJIEHUX 3aKOHOM; 2) Iep:KaBHUIi Xapak-
Tep npuMycoBoro 3axoay. Ilin num mMaloTh Ha yBa3i, 110 MOKapaHHA Mo:Ke OyTH MPU3HAYEHO TIIBKH Bil
iMeHi ep:xaBH i € my0JiYHO-TIPABOBOIO, €PKABHOI0 OLIHKOIO AiIHHS SIK NPOTUIIPABHOIO, a 0CO0H, IO
BUYMHWJIA Ile KPUMiHAJIbHE MPABOMOPYIIEHHS, SIK 3000B’A3aHOI 3a3HATH MOKapaHHsi; 3) MPUMYCOBH
XapakTep NMOKapaHHA fIK Jep:kaBHOI Mipu. Bei yuacHukn ny6J1iuHo-npaBoBoi cepu 30008’ s13aHi migko-
pATHCA pilleHHAM, 110 Ha0yJIM 3aKOHHOI CHJIM, PO MOKAPAaHHS, a JepKaBa Ma€ NPaBo 3aCTOCOBYBATH
4 iX peanizauii BiamoBigHi 3ax0au BILUIMBY, TOOTO nepeadaveHi 3aK0HOM HeoOXiaHi cmocodu, mo 3ades-
NMeYyTh NiANOPSAKYBAHHS 0Ci0 i opraHiB TaKMM pilIeHHsIM, YPaXoBYIOUH HeoOXiaHi 3axoau pizuunoro
BIUIuBY. IIpUMYCOBiCTh MOKApPaHHSI TaKOX O3HAYAE O0OB’SI30K 3aCy/IKEHOr0 3a3HATH M030aBjeHb i
00MeiKeHb, OB’ A3aHUX i3 32CTOCYBAHHSAM 10 HBOT0 NMOKApaHHs; 4) KpUMiHAJbHe MOKAPAHHS NMPU3HA-
YalTh 3a Ti JiIHHSA, 110 € KPUMiHAJIbHUMH NPABONOPYLIEHHAMH, TOOTO MICTATH BCi 03HAKU CKJIaLy
KPHUMiHAJTBHOI0 NPABONOPYLIEHHS i 32CTOCOBYIOTHCSI 10 KOHKPeTHOI 0co0u. To0TO BUHHICTH € OHi€lO i3
03HAK KPHMiHAJIBHOI0 IPAaBONOPYLICHHS. 3PO3yMiJIO, 10 NOKAPAHHS 32CTOCOBYIOTH /10 0cO0H, BH3HAHOI
BHHHOIO Y 3/1iliCHEHHI KPUMiHAJILHOI0 MPaBONOPYIIEHH; 5) MOKAPAHHS MPU3HAYAIOTH TLILKH 32 BUPO-
KOM cyay i Bix imeHi qep:kaBu; 6) mokapaHHsi, Ha BiAMiHY BiJ iHIIUX MPUMYCOBHX 3aXO0/iB, CIPUYMHSIE
0Cc00/IMBHI NMPaBOBMIl HACHIAOK — CyAMMICTH, [0 MO:Ke OyTHM 3HATA YU MOralieHa 3a MeBHUX YMOB,
3a3Ha4YeHHX Y KpuMinaibHoMy 3akoHi (cT. 88 KK Ykpainu). Came cyaumicts Bigpi3Hsie KpuMiHaibHe
MOKAPAHHA Bi/l iHIIMX 32C00iB JeP>KABHOr0 MPUMYCY; 7) MOKAPAHHS 32 3MICTOM € Kapolo, X04a TepMiHa
“kapa” Hemae y Bu3HauYeHHi nokapanus, nogasomy B KK. KapanbHuii xapakTep noxkapanHs nependa-
4a€Tbcsl B 00Me:KeHHi mpaB i cB060a 0co0H, BU3HAHOI BUHHOI0 Y BUMHEHHI KPMMIHAJILHOIO NIPABOIOPY-
meHHs. Kapa € cki1agoBo1o 03HaKko10 OyIb-IKOT0 KPUMIHAJBHOIO NMOKapaHHs. BoHa BH3HauyaeTbes
CTPOKAMU MOKAPAHHS, HAABHICTIO (PI3MYHUX i MOPAJBLHHUX CTPAKAAHb Ta NM030aBJeHb, Pi3HUMHU NPaBo-
o0Me:keHHSIMH. B oAHHX mNoKapaHHSIX BOHA BHpa)eHa OUILLIOW Mipol, HANPHKJIAL, JAOBiYHOMY
YB’sI3HeHHI, M030aBJIeHHI BOJi, B iHIIUX — MepeBa:KkalTh 00MeKeHHsI iHIIUX mpaB: 3aiiMaTtucs mpodge-
ciliHOI0 MisVIBHICTIO, MATH 3BaHH#A, HATOPOAM Tomo. B KOXKHOMY NMokapaHHi, 0e3yMOBHO, € i MopaJbHi
CTpa’kIaHHA — FaHL0a, COPOM Iepea CyCHiIbCTBOM i CBOIMH OJIM3BKUMM.

KiirouoBi cjioBa: nmokapaHHsi, NPaBONOPYILIEHHsI; KPUMiHAJIbHE NPAaBO; KPUMiHAJIbHMII 3aKOH;
cB000/A.

237



