Bicunk HanionanbsHoro yniBepcurery “JIbBiBcbka nmosirexnika”. Cepisi: “FOpuaununi Haykn”
Ne 4 (44), 2024

VJIK 340.1

Mykhailo KELMAN

Lviv Polytechnic National University,
Educatinoal and Rasearch Institute of Law,
Psychology and Innovative Education,
Professor of the Theory of Law

and Constitutionalism Department,

Dr. Habil. (Law), Full Professor
mykhailo.s.kelman@Ipnu.ua

ORCID: 0000-0002-4393-4626

CONSTITUTIONAL JUSTICE AS A FACTOR OF FORMATION
AND DEVELOPMENT OF UKRAINIAN CONSTITUTIONALISM

(Part 1)

http://doi.org/10.23939/1aw2024.44.067
© Kelman M., 2024

Abstract. Over the twenty-eight years of its existence, the Constitutional Court of
Ukraine has attracted a lot of criticism from the authorities and society, largely due to the
imperfection of the legislation governing its activities. Therefore, changes in the organization
of work of this respected institution are extremely relevant today and are eagerly awaited by
experts, politicians and the public. In accordance with Article 147 of the Constitution of
Ukraine, the Constitutional Court of Ukraine decides on the compliance of laws. Article 1 of
the Law of Ukraine “On the Constitutional Court of Ukraine” stipulates that the
Constitutional Court of Ukraine is a constitutional jurisdiction body that ensures the
supremacy of the Constitution of Ukraine, decides on the compliance of laws of Ukraine and,
in cases provided for by the Constitution of Ukraine, other acts with the Constitution of
Ukraine, officially interprets the Constitution of Ukraine, and has other powers in accordance
with this Constitution.

It has been proved that in the case of Ukraine, it can be said that by certain parameters
it exists. However, it is unlikely that the mass of constitutional consciousness of citizens, the
population as a whole, its strata and, most importantly, the constitutional order as a process
and state of implementation of constitutional norms have reached high standards of
constitutionalism. on the way to the Strategy for the Development of the Justice System and
Constitutional Justice for 2021-2023, the main plan of the Strategy for the Development of
Constitutional Justice is to identify priorities for improving constitutional and legal regulation,
primarily in the selection of judges of the Constitutional Court of Ukraine, ensuring their
integrity, professionalism, and Ukraine.
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The main problems that determine the need to improve the activities of the
Constitutional Court of Ukraine are:

— the emergence of a mechanism for confirming the integrity of judges of the
Constitutional Court of Ukraine, which makes it impossible to behave in bad faith, not to
comply with the standards of professional ethics, and to tolerate corruption;

— imperfection of the procedures for competitive selection of candidates for the positions
of judges of the Constitutional Court of Ukraine;

— functional imperfection of the constitutional justice system;

— has appropriate mechanisms for bringing judges of the Constitutional Court of
Ukraine to disciplinary responsibility;

— demonstrates mechanisms for monitoring compliance of the courts of the
Constitutional Court of Ukraine with anti-corruption restrictions and prohibitions;

— insufficient communication policy of the Constitutional Court of Ukraine;

— insufficient level of public trust in the constitutional jurisdiction body in Ukraine.

The transformations of constitutional regulation after Ukraine gained independence
changed the paradigm of constitutional law understanding. It is based on the idea that
constitutional regulation should ensure the growth of law over the state. It is impossible to
equate law as an objectively existing substance with the law, which in turn can only reflect the
subjectivity of the will of the state authorities.

Keywords: constitutional justice, constitutional control, constitutional justice,
supremacy, public authorities, legal force, regulations, decisions.

Formulation of the problem. In today's world, we are witnessing an increasing influence of
external and internal factors on the legal systems of countries, and this brings to the fore the issue of
ensuring legal stability. The role of constitutional proceedings as a key mechanism for ensuring the
integrity and stability of the legal space is attracting considerable attention. Modern states are facing
difficulties related to economic, political and socio-cultural transformations that lead to instability of the
legal environment. Growing challenges, including globalization, wars, terrorism and humanitarian crises,
call into question the ability of traditional legal systems to ensure the sustainability and effectiveness of
justice. Constitutional control, as an instrument of state and legal governance, has the potential to become a
pillar of legal stability in the face of adverse changes. However, the question of the effectiveness and
adaptability of constitutional control to new challenges remains open. Therefore, the question naturally
arises whether understanding the role of constitutional control in the context of ensuring legal stability is
an urgent task for legal theorists and practitioners, since the ability of the legal system to meet the
challenges of our time and maintain its relevance in the long term depends on it.

Analysis of the study of the problem. It should be noted that a number of recent studies and
publications in the field of constitutional justice emphasize its importance for ensuring legal stability. In
particular, the works of prominent scholars such as V. B. Averyanov, V. D. Babkin, M. I. Kozyubra,
A. M. Kolodii, M. V. Kostytskyi, V. V. Kopeychykov, N. R. Malysheva, O. Mironenko, E. Nazarenko,
V. Opryshko, M. Orzikha, V. Pogorilko, P. Rabinovych, V. Selivanov, E. Tikhonov, O. F. Frytskyi,
V. M. Shapoval and others highlight the evolution of the concepts and methods of constitutional control in
the context of changes in the modern legal environment.

The purpose of the article. The place of the constitutional justice body in the mechanism of the
State, and the peculiarities of legal regulation of its status, with the choice of a particular model of judicial
constitutional control, as well as the relevant state and legal traditions.
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Presenting main material. The development of Ukraine as a legal, social and democratic State
integrated into the European and international community is impossible without addressing a set of issues
related to the creation of an effective mechanism for the implementation and protection of the Constitution
of Ukraine. The political and legal reforms that have already been carried out and are ongoing in Ukraine
are associated with changes in the legal system of the state. Objectively belonging to the Romano-
Germanic legal family, the legal system of Ukraine has absorbed the features inherent in the countries
belonging to this family. One of these features is the functioning of the institution of constitutional justice.
In Ukraine, it is represented by the only body of constitutional jurisdiction in the country — the
Constitutional Court of Ukraine.

Twenty-eight years of experience of this institution in Ukraine gives grounds and prompts to analyze
many problems of constitutional jurisdiction. Most of them are related to the place of the constitutional
justice body in the mechanism of the State, the peculiarities of legal regulation of its status, the choice of a
particular model of judicial constitutional control, and the relevant state and legal tradition.

The second important event in the formation and development of global constitutionalism, including
Ukrainian constitutionalism, after the adoption of constitutions as the only legal acts of the highest force, is
the establishment of specialized courts for the protection of constitutions — constitutional courts.

According to Article 21 of the Constitution, the Constitution as the fundamental law is a necessary
feature of a modern state governed by the rule of law. However, society requires not only the Constitution,
but also an effective and stable mechanism for its protection. Undoubtedly, the guarantor of constitutional
provisions is the activity of all state bodies and officials, which is carried out by them by various legal
means within the framework of acts of delegated competence. However, the main structural element in the
system of constitutional protection is the Constitutional Court of Ukraine — the only body of constitutional
jurisdiction in Ukraine, which is one of the highest constitutional bodies [1, p. 8-9].

There is still an ongoing debate on the essence of the Constitutional Court, its functions, structure,
procedure of formation and renewal, nature and mechanism of execution of acts, place and role of the
Constitutional Court in the system of the Constitution. state bodies. In particular, H. Murashyn, N. Vitruk,
V. Ladichenko, O. Kordun consider the Constitutional Court to be a judicial body [2, p. 7].

It is no coincidence that Article 8 of the Constitution of Ukraine enshrines the exercise of justice by
the Constitutional Court under the title “Justice”. The main social purpose of the Court is to ensure the
protection and guidance of the Constitution, to be its guarantor, a legal court of law with regard to
normative legal acts [3, p. 9].

These powers give true independence to the judicial branch. According to V. Ladichenko, the
introduction of the so-called “controlling authority”, which replaces the judicial authority in resolving
conflicts between the branches of power or bodies representing them, leads to a decrease in the authority of
the court, as it reduces its functions to resolving conflicts only between citizens and their associations.
Thus, the “controlling power” replaces the judiciary among the “equals among the first” [4, p. 4].

At the same time, the Constitutional Court differs significantly from other courts. It is not an element
of the system of courts of general jurisdiction that consider disputes — issues of certain branches of
international scientific and practical conference of law; it cannot be a cassation, appeal or supervisory
instance for courts of general jurisdiction. The Constitutional Court does not consider cases in the ordinary
course of justice in accordance with the requirements of the procedural codes, but according to the rules of
constitutional justice in accordance with the Constitution, the Law “On the Constitutional Court of
Ukraine” and the rules of the court's authorized representative [5, p. 49].

The main advantage of specialized constitutional jurisdiction is the rationalization of the procedure
for investigating the circumstances of the case and making decisions.

The Constitutional Court resolves only constitutional and legal issues. This eliminates the need for it
to simultaneously solve complex problems of other branches of law. During a specialized constitutional
process, it is easier to make court decisions binding on all, which is important when the system of
constitutional justice is introduced for the first time [6, p. 7].

V. Shapoval, Y. Shulzhenko, V. Chirkin, M. Kelman, M. Teslenko, V. Gergeliynyk propose not to
include this court in the judiciary, but to refer it to a special branch of control, since the function of
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constitutional control is primary for it [7, p. 10]. In support of his words, V. Gergeliinyk cites the following
provisions: the main purpose of the constitutional jurisdiction body will be to ensure the supremacy of the
Constitution in the entire legal space of the country; a specialized body of constitutional jurisdiction is the
essence of the idea of a controlling power with all its necessary attributes; the activities of this body are
controlled only by the Basic Law; the existence of the Constitutional Court improves the principle of
separation of powers in the system of checks and balances [8, p. 19].

M. Kelman adds that constitutional control is a form of professional state control, the highest among
the specialized forms of supervisory activity. This applies to both lawmaking and the application of laws
by public authorities [9, p. 20].

This status places high demands on the judges of the Constitutional Court of Ukraine. The
Constitutional Court of Ukraine will consist of eighteen judges who are appointed for a term of nine years
without the right to be reappointed. A judge of the Constitutional Court of Ukraine may be a citizen of
Ukraine who has reached the age of forty on the day of appointment, has a higher legal education and at
least ten years of work experience, has resided in Ukraine for the last twenty years and speaks the national
language. Judges of the Constitutional Court may not belong to political parties and trade unions, have a
representative mandate, participate in any political activity, hold other paid positions, or perform other paid
work, except for scientific, teaching and creative work.

An analysis of the functions of this body will help to determine the legal nature and nature of the
Constitutional Court's activities. Unfortunately, both the Constitution of Ukraine (Articles 150, 151) and
the Law on the Constitutional Court of Ukraine (Article 13) outline only priority functions. In particular,
the powers of the Constitutional Court include making decisions in cases. They concern:

1) the constitutionality of laws and other legal acts of the Verkhovna Rada of Ukraine, acts of the
President of Ukraine, acts of the Cabinet of Ministers of Ukraine, and legal acts of the Verkhovna Rada of
the Autonomous Republic of Crimea

2) compliance of the Constitution of Ukraine with the international treaties of Ukraine in force or
those international treaties that are submitted to the Verkhovna Rada for consent to be bound by them;

3) observance of the constitutional procedure for investigation and consideration of the case of
removal of the President of Ukraine from office by impeachment;

4) official interpretation of the Constitution and laws of Ukraine.

The grounds for the Constitutional Court's decision on the unlawfulness of regulatory legal acts in
whole or in part are their inconsistency with the Constitution of Ukraine; violation of the procedure
established by the Constitution of Ukraine for their consideration, adoption or entry into force; exceeding
constitutional powers in their adoption [10].

Article 159 of the Constitution of Ukraine provides for a special group of powers of the Court
related to amendments to the Basic Law. In particular, a draft law on any amendments is considered by the
Parliament only if the Constitutional Court has issued an opinion on the compliance of the draft law with
the requirements of Articles 157 and 158 of the Constitution. The mandatory nature of such consideration
is confirmed by the decision of the Constitutional Court in case No. 1-26/98 of June 9, 1998 on the
constitutional delivery to the President of Ukraine of the official interpretation of the provisions of the
second part of Articles 158 and 159 of the Constitution of Ukraine [11, p. 175].

Paragraph 28 of Article 85 of the Constitution of Ukraine defines another power of the
Constitutional Court — adoption of a conclusion on violation by the Verkhovna Rada of the Autonomous
Republic of Crimea of the Constitution of Ukraine or laws of Ukraine for early termination of the powers
of the said parliament. time [12, p. 15, p. 6-7].

Conclusion. Thus, the powers of the Constitutional Court of Ukraine allow us to speak of its
plurality. It is both a constitutional justice body and a constitutional control body. As a body of consti-
tutional justice, this institution applies the Basic Law to a legal act whose constitutionality is challenged. In
addition, the court is an independent element of the judicial branch of power. Like the judiciary, it has the
power to resolve disputes; it must meet the requirements for the judiciary (Ukrainian citizenship, legal
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education, length of service, the principle of incompatibility) and guarantees of judicial independence; it
has the same principles of operation and, even despite the peculiarities of constitutional proceedings, the
procedure for conducting a hearing (presence of the presiding officer and participants, responsibility of the
participant for violations, mechanism of submission of evidence, common grounds for postponement and
continuation of the hearing, conducting a new investigation, similarity of the Even the name itself — the
Constitutional Court — clarifies the place of the institution in question in the system of state bodies.

Constitutional control is exercised by the Court in the form of supervision over the compliance of
legal acts and relevant international treaties with the Constitution of Ukraine; in the form of supervision
over the observance of constitutional procedures (consideration, adoption and entry into force of legal acts,
investigation and consideration of the case on removal of the President of Ukraine from office by
impeachment); in the form of official interpretation of the Constitution of Ukraine and laws of Ukraine, as
well as in the form of control over the compliance of draft laws amending the Basic Law with the
provisions of Articles 157 and 158 of the Constitution of Ukraine.

In conclusion, the Constitutional Court plays the role of an independent arbitrator in the system of
power. According to V. Gergeliinyk, the main task of the institution of the controlling power will be to
fulfill the controlling role of the authorities [13, p. 7], primarily to restrain the legislative and executive
branches of power.
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Anortauis. 3a 1BaaudaTh BiciM pokiB cBo€il aisnbHocTi KoHcTuTyuilinuii Cyn Ykpainu BUK/IUKAB
YMMAJI0 KPUTHKHM 3 OOKY BJA/IM Ta CYCNIbCTBA, 0araTto B YoMy 4epe3 HeJ0CKOHAIICTh 3aKOHOJABCTBA,

72



Konsepeenyis enobanizayii npaeogoeo npocmopy ma KiOep3iouuHHOCmi

siKke peryJoe iioro aisabHictb. ToMy 3MiHM B opranizanii po6oTu ni€i noBakHoi iHCTUTYLIT CHOroaHI €
HAI3BMYAHO AaKTyaJdbHUMM i 3 HeTepHmiHHAM OYiKYIOThCA eKCIepTaMH, MOJITHKaMHM Ta
rpomajachkicTio. BinmoBinno no crarri 147 Koncrutynii Ykpainn nutanHs mpo BiImoBiIHiCTh 3aKOHIB
pupimye Koncrutyuilinmii Cyn Ykpainu. YkpaiHu Ta y BUunajakax, nepeadadenux uiero Koncruryuieso,
inmmvu akrtamu 3 KoHceTutyniero Ykpainu, Hagae odiuniiine TaymadeHHss Koncrurynii Ykpainu, a
TakokK iHIII moBHOBa:keHHs BinmoBinno m0 wuiei Koucrutymii. cr. 1 3akony VYkpainm “IIpo
Koncruryniiitnnii Cyn VYkpainu” Bu3HadeHo, mo Koucruryniiinmii Cya Ykpainu € opraHom
KOHCTHUTYLiiiHOT IopucauKuii, ikuii 3a0e3nevye BepxopeHcTBO KoHeTuTyNil YKpainu, BUpillye nUTaHHSA
Npo BiANMOBiIHicTh 3aKkoHIB YKpainu Ta y nepeadadyenux sunagkax Koncruryuiero Yxkpainu, iHmummun
akramu 3 Koncruryuiero Ykpainu, odiuiiino Taymauyurs KoHcruryuilo Ykpainu ta 3ailicHioe iHmi
NMOBHOBakKeHHs BignoBigHo 10 Koncruryuii Ykpainu.

JoBeneno, mo moa0 YKpaiHM MOKHA cKa3aTH, IO 3a NMEeBHUMMH NapaMeTpaMu BOHa €. AJie
HABPSJA YU Maca KOHCTHUTYUIHOI cBizoMocTi rpoMajsiH, HaceJleHHs B WLiJOMY, iioro Nmpoumapkis i,
roJI0BHe, KOHCTUTYUiiiHMI J1aJ AIK mpouec i cTaH peaJizalii KOHCTUTYUiIHHUX HOPM JOCAIIH BHCOKHX
3pa3KiB  KOHCTUTYHioHATi3My. Ha muasxy g0 Crparerii po3BUTKY cHCTeMHM NpaBocyqass Ta
KOHCTHTYIiiiHOTO cygounmHcTBa Ha 2021-2023 pokxm ocHoBHMM minanoM Crparterii po3BHTKY
KOHCTUTYUiHOI0 CyJOYMHCTBA € BU3HAYEHHS NMPiOPUTETIB yI0CKOHATEHHS KOHCTUTYUiHHO-NIPaBOBOr0
peryJiloBaHHs, HacamiepeJ y NuTaHHda 106opy cyaais Koncruryuiiinoro Cyay Ykpainu, 3a0e3nedeHHs
ix aoOpouecHocTi, mpodeciiiHOi KOMIETEHTHOCTI Ta MOJMITMYHOI MepeBard. Mpo3opi miacTaBu Ta
epekTHBHI MexaHIi3MM NpPUTSTHEHHsl CYJAiB [0 BianoBigajabHoCTi, 3a0e3meYeHHs] NPUAHATTA
Koncruryuiiinum Cyaom Ykpainu o0rpyHTOBaHMX pillleHb i BUCHOBKIB, AKi 0a3yl0Thcsl HA NPUHIMIIAX
BEPXOBEHCTBA, NMPiopuUTeTy NMpaB i cBOGO JIOAMHHU, WIHHOCTAX i 3acaaax, Bu3HaYeHUx KoHcTuTyniewo
Ykpainu. Ykpaina.

OcHoBHUMH mnpodJeMamMH, fIKi BH3HAYAKTb HEOOXiAHICTH YIOCKOHAJIEHHSl iSVIBHOCTI
Koncruryuiiinoro Cyny Ykpainu, €:

— MosIBa MeXaHi3My miaTBepa:xkeHHs1 no0pouyecHocTi cynaiB Koncruryuilinoro Cyny Ykpainu, mo
YHEMOKJIMBJIIOE HeCyMJIIHHY TMOBeAiHKY, He- /JOTPUMAHHSl CTaHAapTiB npodeciiiHoi eTuKH,
TOJIEPAHTHICTH A0 KOPYMIIii;

—  HeMOCKOHAJICTh TMpoueayp KOHKYPCHOIo Bia0opy KaHIuIaTiB Ha mocaam. Ccyuii
Koncruryuniitnoro Cyay Ykpainu;

— ()yHKIIOHATBbHA HEIOCKOHAJIICTh CHCTEMH KOHCTUTYUiliHOTO Cy0YMHCTBA;

— Mae€ HaJexHi MexaHisMu nputsarHeHHs cyaaiB Koncruryniiinoro Cyay VYkpaiam no
JUCHHUILTIHAPHOI BiANOBIIAJBHOCTI;

— AeMOHCTPY€ MeXaHi3MH KOHTPOJII0 3a foTpuMaHHAM cyaamu Koncruryniiinoro Cyny Ykpainu
AHTUKOPYNUiliHMX 00MeKeHDb i 3a00pOH;

— He/IOCTATHSA KoMyHikaniiiHa nmoaituka Koncruryuiiinoro Cyny Ykpainu;

— HEeJOCTATHIil piBeHb I0BipH CycHiIbCTBA 10 OPraHy KOHCTUTYUiHHOI IOpUCAUKILil B YKpaiHi.

TpanchopMmanii KOHCTUTYWIiHOTO peryJlOBaHHS Wicjas 3000yTTS YKpaiHOI0 He3a1eKHOCTI
3MIHMJIM MapaJMrMy KOHCTUTYLiiiHOro mpaBopo3yMiHHs. B ii ocHOBY mokJajaeHO igero mpo Te, 110
KOHCTUTYIiliHe peryJioBaHHS Mae€ 3a0e3nedyyBaTH 30UIblIEHHS NpaBa HajJ Jep:kaoro. He moxHa
OTOTOKHIOBATH MPABO K 00’ €EKTUBHO iCHYIOUYY Cy0CTaHIIIO 3 3aKOHOM, SIKHI Y CBOK) Yepry Mo:Ke JIMIIe
BioOpakaTu cy0’ eKTMBHICTDH BOJIi Iep:KaBHOI BJIa/IM.

KurouoBi cioBa: koHcTUTyUiiiHE CYJI0OYMHCTBO; KOHCTMTYUIHHUI KOHTPOJIb, KOHCTUTYIiliHe
NMPaBOCY/1/Isl; BEPXOBEHCTBO; OPraHy JAep:KaBHOI BJIaJAM; IOPUAHYHA CHJIA; HOPMATHBHI aKTH; pillleHHs.
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