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The article is devoted to the study of the peculiarities of conducting investigative actions
(interrogation) caused by the introduction of martial law on the territory of Ukraine.

The article analyzes the legislative innovations that were established in connection with
the full-scale invasion of the Russian Federation into the territory of the state, in particular, the
possibility of using as evidence by the court the video recording of the statements that were given
to the prosecutor, the investigator in the conditions of martial law, as well as recording the
course and results of the interrogation of the victim, suspect or witnesses (with the participation
of a defense attorney) using available technical means of video recording, which are aimed at
increasing the level of protection of citizens’ rights.

The significance and relevance of the question of interrogating a witness, or victim in the
mode of a video conference is outlined. The need to regulate the interrogation is substantiated
so that the court is empowered, in exceptional situations, with the possibility of a “departure”
from the principle of immediacy of the examination of testimony during the trial, enshrined in
Avrticle 23 of the Criminal Procedure Code, under the condition of mandatory observance of due
process guarantees.

The duty of the court to monitor the interrogation to prevent possible extraneous influence
on the interrogated subjects is characterized.

The specific properties of the interrogation of a minor and the need, to avoid a possible
psychological injury to the child, to observe all the guarantees and rights of a minor are

59



Volodymyr Kantsir, Natalia Sloboda

substantiated. The child’s right to free secondary legal assistance, which provides for the
protection and representation of interests in courts, other state bodies, and local self-government
bodies, before other persons, as well as drafting procedural documents, is analyzed. Gaps and
problematic aspects are singled out, which negatively affect both minors and the results of
criminal proceedings in general.

Keywords: interrogation, investigative actions, criminal proceedings, legislative
innovations, martial law, video conference mode, procedural guarantees, minor.

Formulation of the problem. With the beginning of the war and the introduction of martial law, all
areas of state and social life were “reformatted”. Criminal proceedings are no exception. Despite the
significant number of problems caused by active hostilities and the “unavailability of territories” for law
enforcement agencies where criminal offenses were committed, the judicial system continues to function
and improve.

Research status. The specifics of this investigative (search) action were worked out by the following
experienced scientists in the field of criminal procedural law: T. O. Loskutov, T. P. Matyushkova, Y. L. Be-
lousov, E. P. Krapyvin, V. M. Pletenets, M. V Popovych, T. I. Bugaets, V. V. Tyshchenko, V. M. Tertyshnyk,
L. D. Udalova, M. E. Shumylo, A. V. Ishchenko, V. T. Nor, V. G. Honcharenko, V. T. Malyarenko,
S. M. Stakhivskyi, M. V. Saltevskyi, O. N. Kolesnichenko, O. Yu. Kostyuchenko and others.

Despite the interest of scientists in this issue and the significant number of studies conducted by them,
an important issue remains that many problems of the interrogation of participants in criminal proceedings
in the conditions of a special legal situation — remain unsettled.

The purpose of the article is to attempt a fragmentary monitoring of the peculiarities of conducting
investigative (search) actions (interrogation) caused by the introduction of martial law on the territory of
Ukraine, as well as to highlight the peculiarities of the interrogation of minors under such circumstances.
Formulation of separate generalizations and proposals, with the aim of further ensuring and protecting the
rights and freedoms of citizens in criminal proceedings under martial law.

Presentation of the main research material. Within the framework of criminal proceedings, various
procedural actions are performed, however, the most common among them is interrogation. It is used at
various stages of criminal proceedings to obtain statements from persons acting as participants in criminal
proceedings. Given that our state is characterized by imperfect legal regulation of interrogation in peacetime,
with the introduction of martial law, the number of problematic issues related to the regulation of this
procedural action only increased. That is why the research topic is very relevant.

It is obvious that in the conditions of armed aggression, the danger to life and health exists for
everyone, and even more so in the territories located close to the conduct of hostilities. The use of the
procedural order established in Article 225 of the Criminal Procedure Code of Ukraine, which regulates
interrogation during a pre-trial investigation in a court session, is problematic, since the court’s capabilities
are limited due to the threat of physical danger, as well as due to the non-functioning of a significant number
of judges under such conditions.

The legal regulation of the features of interrogation in wartime was established in Chapter IX-1 of the
Criminal Procedure Code of Ukraine “Special regime of pre-trial investigation, trial in conditions of martial
law”. The main innovations regulated in the Law of Ukraine “On Amendments to the Criminal Procedure
Code of Ukraine on Improving the Procedure for Conducting Criminal Proceedings under Martial Law” are
the exclusion of the prohibition on substantiating court decisions with testimony provided to the prosecutor,
investigator under martial law, as well as recording the course and results of the interrogation of the victim,
suspect or witnesses (with the participation of the defense attorney) using available technical means of video
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recording. It is this recording that becomes the basis for the subsequent use of the received testimony as
evidence in court [1].

In the conditions of martial law, the question of interrogating a witness, a victim in the mode of a
video conference becomes extremely urgent. In such a case, it is mandatory to establish the identity, in
particular, through direct presentation of the passport online or identification using an electronic digital
signature. Using this format of interrogation, clarification of rights and obligations should be carried out not
by the method of providing a memo on rights and obligations, but directly during a video conference [2,
c. 87].

In Art. 615 of the Criminal Procedure Code of Ukraine, a significant expansion of the powers
conferred on the prosecutor by delegating to him some of the powers of an investigating judge regarding the
implementation of some procedural actions, namely, interrogation, identification in the form of a video
conference during a pre-trial investigation, is enshrined. It is worth noting that these powers of prosecutors
in the case of the impossibility of exercising the relevant powers by the investigating judge within the time
limits set by the law apply to all criminal offenses without exception [3].

The conditions of martial law on the territory of our country determine the regulation of interrogation
so that the court is endowed, in exceptional situations, with the possibility of deviating from the principle of
the immediacy of the judicial reception of testimony while observing the proper procedural guarantees.
However, it is worth noting that the criminal procedural norms that regulate the interrogation process during
wartime need to be improved in terms of legislatively enshrining the ability of the court in extreme cases, in
particular death, illness, threat of danger, and others, to decide on the recognition of the results of pre-trial
interrogation as evidence without observing the procedural rules. guarantees [4, p. 317].

An important condition is that the court’s decision to admit pre-trial testimony as evidence cannot be
formally adopted exclusively in connection with the introduction of martial law. The court must assess the
specific conditions of the proceedings, the level of threat to the participants in the process, and the degree of
activity of hostilities in the given territory. Exceptionally after that, the court must determine the
impossibility of obtaining testimony during the trial and the possibility of using testimony obtained during
the pre-trial investigation.

Undoubtedly, these exceptions to the principle of direct examination of testimony, things, and
documents by the court can be allowed only under the condition of observing human rights and freedoms, in
particular, the right to defense, to silence, to respect for human dignity, and others. Following the provisions
stipulated by the legislator in the current Code of Criminal Procedure of Ukraine, the observance of the rights
of citizens is ensured by establishing the mandatory participation of a defense attorney, the participation of
legal representatives of a person or witnesses during interrogation at the stage of pre-trial investigation, as
well as the use of video recording devices during pre-trial interrogations [5].

In a court session, the court is required to monitor the questioning to prevent possible extraneous
influence. With the help of a video recording, the judge has the opportunity to make sure that the testimony
was given without illegal influence, and in case of doubt, not to use such evidence as a justification for
proving guilt. If it is possible to ensure the person’s presence, in certain cases the court has the right to ensure
the re-examination directly during the court session.

Among scientists, there is a fairly widespread opinion about the expediency of ensuring the rules of
video recording of the interrogation of witnesses, the victim, and its use as evidence even in peacetime, since
it is not always possible to ensure their participation in court proceedings. The expediency of this position is
confirmed by the numerous cases when persons under pressure, which cannot be proven, or due to the
peculiarities of their memory, change their testimony, which was given by them during the pre-trial
investigation. Cases of natural or unnatural death before the start of the trial are also not excluded. The use
of such an approach to questioning a suspect is possible as an exception in the realities of martial law on the
territory of our country since according to the legislation of Ukraine, the right to defense enshrines the
possibility of cross-examination conducted by the opposite party, it must be ensured in the judicial body and
the justice system [6].
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At all times, one of the most important tasks of state policy is and will continue to be the protection
and provision of the rights of minors for their proper physical, psychological, and social development and,
accordingly, their formation as individuals. In today’s difficult conditions, such protection does not always
remain effective and the number of criminal offenses against minors does not decrease.

The effectiveness of the interrogation depends on a considerable number of factors, in particular, the
fact that the interrogated person has not reached the age of majority, which determines the need for the use
of specific measures by the authorized person during the preparation for this investigative action.
Interrogation of a minor is characterized by a significant number of autonomous properties, to prevent the
occurrence of psychological trauma in a child, all guarantees and rights granted to a minor by the provisions
of current legislation must be respected. Without taking into account the specifics of the questioning of such
a person, it is difficult, and often impossible, to obtain a sufficient and necessary amount of evidentiary
information regarding the circumstances of the committed criminal offense and, as a result, to provide an
objective legal assessment.

Although the tactics and methods of interrogating minors are defined both at the international and
national level, in the practical implementation of this investigative (search) action, it is characterized by some
imperfections or gaps that hurt both minors and the results of criminal proceedings. In particular, they relate
to the declarativeness and inaccuracy of established provisions, which cause difficulties in the procedural
practice of questioning minors during pre-trial proceedings [7, p. 92].

A great role can be played by the involvement of a psychologist when formulating questions and
tactics in a form that is understandable to a minor. When questioning such persons, the following must be
taken into account:

— age, psychological, intellectual, and other characteristics of the person being questioned (behavior,
interests, level of development);

— the presence of third parties (parents, close relatives, teachers, persons who have high authority “in
the eyes” of the interrogated person);

— time and place of this investigative action;

—if aminor is a victim or a witness, then the content of events of a sexual, tragic, or violent nature, as
well as the degree of severity of the impact on his mental state [8, p. 83-84].

The interrogation is conducted at the place of the pre-trial investigation or in another place as agreed
with the person who will be interrogated. Each witness must be questioned separately, other witnesses cannot
be present. That is why the place for the interrogation of a minor should be chosen in such a way as to
minimize the risk of psychological trauma to the child. Interrogation of such a person can be carried out both
at the place of residence and at the place where the child studies.

Interrogation of a minor is characterized by time limits, since, without a break, the interrogation cannot
continue for more than one hour, and in general — more than two hours a day [5]. However, the current
legislation does not stipulate the duration of the break. The investigator must determine it based on his inner
conviction and experience. It is necessary to take into account the age of the interrogated person, his
procedural status, mental health, ability to concentrate, etc.

It is also important when interrogating a minor that this investigative action is carried out in the
presence of a legal representative of the person, a teacher or a psychologist, and if necessary, a doctor
(usually, the presence of a doctor is necessary in the case of retardation in the physical or mental development
of the child) [9].

Ukrainian children experience significant stress due to the war and the terrible consequences it causes,
therefore, the need to provide proper legal assistance to children necessitates the development of effective
measures that will contribute to this. By the provisions laid down in the Law of Ukraine “On Free Legal
Aid”, minors have the right to receive free secondary legal aid, which provides for the protection and
representation of interests in courts and other state bodies, as well as the drafting of procedural documents
[10].
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It is also appropriate to mention the “Barnachus” program, which is aimed at organizing a place where
a team, which includes representatives of law enforcement agencies, child protection services, juvenile
justice, criminal justice, as well as medical professionals, to provide minor victims or witnesses violence —
organized effective protection, justice. It is obvious that in the conditions of martial law on the territory of
our country, there is a need to involve professional psychologists during interrogations, to develop
recommendations with their participation that would have a beneficial effect on improving the functioning
of pre-trial investigation bodies, to properly realize the interests of minors and awareness. that the tasks of
criminal proceedings cannot be solved at the expense of questioning minor victims, if there is a risk of
harming the moral condition of the interrogated by such actions [11, p. 6].

Conclusions. Interrogation in wartime is carried out taking into account procedural features and
innovations in criminal procedural legislation. Modern realities determine the regulation of interrogation so
that the court is empowered to “depart” from the principle of immediacy of judicial obtaining of testimony,
in exceptional cases, with mandatory observance of procedural guarantees of the parties. Innovations related
to recording the progress and results of the interrogation of the victim, suspect, or witnesses (with the
participation of the defense attorney) using available technical means of video recording, guarantee the
interrogation of the participants even in difficult conditions of martial law, as well as the prevention of
possible outside influence on the interrogated.
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OCOBJINBOCTI MPOBEJIEHHSI CJIIJUNX (PO3IITYKOBHX)
I (OMUTY) B YMOBAX BOCHHOI'O CTAHY

CTaTTsi NpUCBSiYEHA JOCTIIKEHHIO 0COOJMBOCTEH MpOBeAeHHs CJaigumx aiii (mommry), mio 3y-
MOBJICHI BBeJICHHAIM BOCHHOI0 CTAHY HA TePUTOPii YKpainm.

Y crarTi aHaMi3yl0ThCsl 3aKOHOAABYI HOBOBBE/ICHHSA, 10 Oy/HM 3aKpinieHi y 3B’ 63Ky i3 MOBHO-
MAacCIITAOHMM BTOPrHEeHHAM p¢ Ha TEPUTOPIIO JepPKaBH, 30KpeMa, MOKJIMBICTh BUKOPUCTAHHS CY/A0OM SIK
JI0Ka3y Bileo3anucy NOKa3aHb, 0 Oy/JHM HaJaHi NPOKYpPOpYy, CIiA4OMY B YMOBAX BOCHHOIO CTaHY, a
Takoxk (ikcyBaHHSI X0y Ta pe3yJbTaTiB JOMUTY MOTEPHLIOro, mi03pOBAaHOro YU CBiAKIB (32 yyacrio
3aXHCHHKA) 32 JONMOMOIOI0 JOCTYNMHMX TEXHIYHUX 3aco6iB Bimeodikcauii, Mo cBOEHW MeTOW MaKTh
NMiABMIIEHHS PiBHS 3aXMCTY IPaB IPOMA/ISIH.

OxpeciiecHO 3HAYEeHHS TA AKTYAJIbHICTH IMTAHHS INPOBEJCHHSI JONHUTY CBilKa, MOTEpHioro y
pexnMi BineokoH(pepennii. OOIpyHTOBYEThCS MOTpPeda peryaOBaHHA JONUTY TaK, W00 cydl MaB y
BHHAITKOBHMX CUTYalliiX MOXKJIMBICTh “BigcTymy” Bif 3acaau 6e3mocepeIHOCTI J0CTiAKeHHS OKA3aHb MiJ
Yyac cyaoBOro po3risay, 3akpimiaenoi y cr. 23 KIIK, 3a ymoBH 000B’SI3K0BOT0 JOTPHUMAHHA HAJEKHHX
NnpouecyajbHUX FapaHTii.

OxapakTepn30BaHo 000B’SI30K CyAy 3/AiliCHIOBATH KOHTPOJIb 32 JIOMUTOM 3 METOI0 3amo0iranHs
MOKJIMBOMY CTOPOHHBOMY BILIMBY HA JONHMTYBAHHUX €yl €KTIB.

OOrpynToBaHo cneuriyHi BJIACTHBOCTI JONUTY HENMOBHOJIITHBOI 0CO0H i HEOOXiAHICTD, 3 METOI0
YHUKHEHHSI Y AUTHHU MOKJIMBOI ICHXO0JOTi4YHOI TPaBMHM, IOTPMMAaHHS BCiX rapasrii Ta npaB Hemos-
HOJITHBOI ocoOu. IIpoananizoBaHO MpPaBo AMTHHU Ha 0e30IUIATHY BTOPMHHY NPaBOBY J0MOMOry, sIKa
nepeadavac 3aXucT Ta NPeACTABHMUTBO iHTepeciB y cyaax, iHIIMX AepKaBHUX OpPraHax, opraHax micue-
BOI0 CaMOBpPSIAYBaHHs, Mepel IHIIMMH 0C00aMM, a TAKOXK CKJIaJeHHS TOKYMEHTIB mpouecyajbHOI0
xapakTepy. Buokpemiao0Thcsl IpOrajnHu Ta Npod/eMHi acneKTH, sIKi HeTaTHBHO BILIMBAIOTh SIK Ha
HEMOBHOJIITHIX, TAK i HA Pe3yIbTATH KPUMIiHAJIBHOIO NPOBAIKEHHS 3arajIoM.

Kurouosi ciaoBa: ponur, ciaigui aii, KpuMiHaJIbHe NPOBAJKEHHS], 3AKOHOJABYi HOBOBBE/JEHHS,
BOEHHMI CTaH, pesKUM BieokoH(pepeHNii, mpouecyaabHi rapaHTii, HeMOBHOJIITHA 0c00a.
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