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Before the twentieth century, obtaining intellectual property protection in different
countries was considered a difficult task since the legislative regulations of this process were
quite different. That is why more and more states wanted to systematise and develop a unified
approach to the legal regulation of intellectual property at the international level.

The emergence of international legislation on intellectual property is explained by the fact
that the rights to the results of intellectual activity have the quality of a “territorial limitation”,
i. e. in the absence of international treaties, they are recognised and protected only in the
territory of the state where they originally appeared.

The international system of legal regulation of social relations related to the creation and
use of intellectual property results is based on the desire to overcome this contradiction. It
interacts with national systems of intellectual property protection, ensuring the rights of
creators outside their countries.

The article emphasises that, given the intensification of international economic and
cultural relations, the unification of intellectual property legislation is essential. The adoption of
international treaties solves this problem only partially. The analysis shows that the
development of international legal instruments does not contribute to, and sometimes even
hinders, the development of intellectual property law since it is based on the prevailing
paradigm, according to which ensuring a high level of legal protection of intellectual rights is
the main criterion for assessing legislation.

The author examines the current state of social relations in intellectual property law, the
dynamics of international legal regulation, and the peculiarities of legislative adaptation to the
current priorities of developed countries in this area.

Keywords: international intellectual property law, US experience, intellectual property
protection, legal regulation, intellectual property.

Problem statement. The analysis of scientific sources gives grounds to assert that intellectual
property is a system of legal relations between the author and third parties regarding the appropriation and
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alienation of intangible results of intellectual work. Such legal relations should be involved in producing,
exchanging, distributing and consuming results. Relations in the field of intellectual property are a form of
alienation of results of intellectual work by society for their further use. The results of intellectual activity
are, primarily, the ideal content of knowledge embodied in various media (literary, scientific and artistic
works, industrial designs, trademarks, etc.), as well as ideas that do not have a tangible embodiment
(hypotheses, ideas, concepts, theories).

With the development of information legal relations and information and communication
technologies, legal protection of intellectual property has also been significantly modernised as legal liability
has changed. New legal relations and new objects of legal protection have emerged. International legal
regulation of intellectual property has become one of the most pressing issues in this context.

Analysis of the problem study. Law scholars studied the problems of international legal regulation
of intellectual property. They are H. Androshchuk, Yu. Boshytskyi, M. Haliantych, D. Hetmakov, I. Dakhno,
0. Dzera, V. Drobiazko, Yu. Kapitsa, A. Kolodii, O. Orliuk, O. Pidopryhora, O. Rokhitnytskyi, O. Svia-
totskyi, R. Stefanchuk, R. Shyshka and others. These scholars contributed significantly to developing the
problems of legal regulation of intellectual property in administrative law.

The article aims to analyse the international legal standards for legal regulation of intellectual
property based on the experience of developed countries.

Presentation of the main material. The experience of developed countries and international legal
standards for legal regulation of intellectual property (IP) allows us to note the following trends in developing
the legal principles of intellectual property law. They include the transition from consideration of intellectual
rights in the context of cultural rights and freedoms to the consolidation and interpretation of intellectual
rights in the context of economic rights and freedoms and recognition of the interrelation of intellectual rights
with information rights and freedoms.

While the interest in the problem of the correlation between intellectual and cultural rights is declining,
the idea of a stable relationship between intellectual and information rights is being formed in international
legal policy and practice. Comparison of the value of creative work, which is reflected in the regulation of
intellectual rights, with the value of free access to information (the right to freedom to express, receive and
disseminate information) indicates a gradual rejection of a purely economic assessment in favour of an
approach that provides for a balance between intellectual and information rights [1].

The development of information technology greatly facilitated access to objects of intellectual
property and simplified the commission of offences in this area. At the same time, society’s attitude to
copyright infringement on the Internet is tolerant; most citizens do not consider such actions theft or other
morally unacceptable behaviour [2].

Despite introducing new criminal law prohibitions and increased sanctions for intellectual property
violations, the need for alternative solutions is becoming increasingly urgent. Many researchers argue that
the current approach is not socially relevant or effective in the rapidly changing world. They point to the
high costs of excessive criminalization, the challenges in identifying perpetrators, jurisdictional conflicts,
and the existence of alternative ways to protect copyright. Moreover, they stress the importance of ensuring
free access to information in the modern world.

Ch. Buccafusco and J. Masur [3] emphasise that criminal penalties may be more effective in
preventing IP infringements than civil and self-defence measures in some situations. However, such penalties
are associated with significant costs.

For example, suppose a rock star infringes the copyright of another singer. In that case, there is no
need to impose criminal penalties, as the infringer is likely to be able to compensate for the damage caused.
Suppose a private individual downloads hundreds of copyrighted files from the Internet, on the one hand. In
that case, there is minimal possibility of detecting such an offence, and on the other hand, the amount of
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damages exceeds all of the person’s property and future income. In such a case, civil sanctions lose their
deterrent effect of unlawful behaviour, and the threat of criminal liability or alternative sanctions, including
a temporary ban on computers, mobile phones, tablets and other electronic devices, are required.

From an economic point of view, alternative sanctions are preferable, as they are most effective against
file-sharing sites and pirated software sellers. An example of the application of such sanctions is
demonstrated by the Copyright Alert System (from now on — the System), a private mechanism for notifying,
educating and punishing subscribers of certain Internet providers in the United States, which was launched
in February 2013. Users found guilty of illegal file sharing by the System receive notifications and warnings
about the inadmissibility of repeated violations. After five or six warnings, restrictions on Internet use may
be imposed. Despite the criticism expressed by some scholars and the non-profit organisation Electronic
Frontier Foundation defending civil liberties in the digital world, these measures can be considered less
controversial and more effective than criminal punishment or civil sanctions [4, p. 311].

There are analogous systems in Europe and Asia. A similar mechanism is provided for by the French
Law No. 2009669 of June 12, 2009, on the promotion and protection of works on the Internet (Loi favorisant
la diffusion et la protection de la création sur Internet), commonly known as the HADOPI law. One of the
empirical studies shows that it significantly affects the legitimate purchase of online music recordings.
Consumer awareness of this Law led to a 22.5 % increase in sales of songs on the iTunes media player, while
the company’s annual revenues increased by approximately $ 6.3 million [5, pp. 311, 312]. It does not prove
the effectiveness of these measures compared to civil and criminal liability. Still, it indicates the possibility
of using other means that entail relatively low costs.

At the same time, public tracking and prosecution of infringers can be more effective than private
tracking and prosecution due to economies of scale. However, right-holders are well organised in various
associations to achieve the same effect. In the USA, in particular, there are the Recording Industry
Association of America and the Motion Picture Association of America [6, p. 312].

The most obvious costs of criminal liability are the costs of detection, investigation, prosecution and
sentencing. These costs are usually shared between state authorities and associations representing victims.
They are very high. The enforcement of custodial sentences is also highly costly.

However, using civil or criminal liability can reduce the cost of software or hardware that restricts or
complicates various actions with electronic data or allows for tracking such actions (digital rights
management — DRM). Finally, the purchase of the latter, given their high efficiency, depends only on the
preferences of the right-holders [7].

It should be noted that such means can harm society if used excessively and do not allow for legitimate
copies of socially essential materials. To prevent their use, the US Congress may restrict the distribution of
protected works in the media that use these costs. It would increase the economic benefits of criminal and
civil liability.

Another category of costs of criminal liability is that because some citizens believe that copyright
infringement on the Internet does not cause significant harm, such prohibitions may reduce respect for the
criminal law and, as a result, the desire to comply with it. However, criminal law prohibitions can help raise
awareness of such behaviour’s unacceptability. It is difficult to predict their exact impact on people.

Criminal liability in this area is economically justified in two categories of subjects: 1) the financially
insecure and 2) offenders whose actions are difficult to detect. Since it is unfair to prosecute the poor and
refuse to punish the rich, it is advisable to focus law enforcement attention only on those offences that cause
severe harm and are challenging to investigate. They include large-scale sales of counterfeit copies of music,
films, and software [8, p. 315-316].

At the same time, it should be established that criminal liability becomes due to intentional actions to
exclude the imposition of penalties on users acting in good faith. By law, it is also necessary to establish that
intentional circumvention of software protection for fair use of works or access to non-copyrighted objects
is not a crime.
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S. Morhan [9] emphasises that the current versions of the Stop Online Piracy Act of 2011 (SOPA) and
the Protect Intellectual Property Act of 2011 (PIPA) contain provisions that will take more work to apply in
practice.

For example, the Stop Online Piracy Bill states that a case can be heard in a US court if the website is
used in the US. The IP Bill also targets any website that infringes copyright, giving the US universal
jurisdiction over such crimes.

The bills should clarify that at least one part of the criminal action must be under US jurisdiction. For
example, The Pirate Bay is the world’s most extensive catalogue of torrent files. It is located in Sweden, and
the people who use it to download files are worldwide. A French citizen from a computer in France can
illegally download an American film stored on a British website after finding a link to it on The Pirate Bay
[10, p. 583, 584].

Determining the territorial jurisdiction of a criminal case (the right to ‘one’s judge’) is vital for
ensuring a fair trial. It is enshrined in the US Declaration of Independence and the US Constitution. In the
decision in United States vs. Cores (1958), the US Supreme Court also explained that the trial of a criminal
case at the crime scene is a guarantee against injustice and difficulties arising from a trial in a remote location
[11].

The criminalisation of copyright infringement is questionable in principle, as intellectual property,
despite its name, is not property in the traditional sense. The US Supreme Court in Dowling vs. United States
(1985) expressed this position. The defendant illegally made copies of Elvis Presley’s songs and sold them.
The court stated that the right-holder did not have ordinary movable property. Intellectual property is a set
of interests that are protected by law. Therefore, such a violation cannot be equated with theft under the
National Stolen Property Act of 1948 [12, p. 589].

It is absurd to punish all these people criminally. Moreover, the punishment does not correspond to
the gravity of the offence. Thus, according to § 2319 of Title 18 of the US Code, the first-time downloading
of a single song is punishable by imprisonment for up to five years and/or a fine of up to USD 250,000. At
the same time, the penalty for stealing a CD from a store is much less severe — about one year in prison and
a fine of $5,000. Even violent crimes do not carry such severe penalties. For example, aggravated assault is
punishable by up to three years and ten months in prison and a fine of up to USD 75,000. Of course, it should
be borne in mind that penalties may vary from state to state, while copyright infringement is a federal offence
[13, p. 591].

Copyright infringement is enough to bring administrative or civil liability, which, in this case, is strict
liability. Large copyright holders have the resources and the capacity to bring such claims. In addition, the
issue of jurisdiction in this case is not as acute as in criminal prosecution.

Arguments that civil liability does not have an intimidating effect should be rejected. Even the threat
of long prison terms cannot deter primary copyright infringers from continuing their activities.

The American legislator should entrust the right to prosecute transnational copyright infringers to
other countries, including at the offender’s location, decriminalise the actions of ordinary users who
download pirated files and prosecute only large-scale and direct copyright infringements.

S. Lawson discusses copyright infringement in the scientific field. The author emphasises that
intellectual property is a relatively new concept, dating back to the mid-nineteenth century. In the twentieth
century, it was widely used by corporations for profit. Copyright infringements, previously considered
mainly civil offences, have been subject to excessive criminalisation since the late 1980s [14, pp. 25-26].

Information technologies have facilitated the practice of pirating objects and created new forms of
lawful distribution of information. Right-holders should not rely on criminal law but look for new ways to
adapt to this situation.

Piracy often drives innovation and stimulates the development of science. For example, after gaining
independence, the United States deliberately refused to recognise the rights of British book publishers to
promote the development of discussion of socially important issues and transfer knowledge to different social
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groups and regions. Information companies also have the opportunity to benefit from copyright infringement.
For example, the music industry has made huge profits from hip-hop, partly based on illegal borrowing.

In the scientific sphere, the right to production often belongs to publishers rather than authors, even
though the author’s ideas and new knowledge represent the principal value. Currently, most books and
journal articles are available only for a fee.

Now, there are many pirated websites with scientific materials. The most famous is Sci-Hub, created
by A. Elbakyan in 2011. Such websites are popular because they solve many problems, including in
developing countries with limited free access to scientific information. In addition, pirated websites make it
faster and easier to obtain information than publishers’ websites, even for those with the right to access the
latter’s resources.

The difference between theft and copyright infringement is worth noting: the latter does not aim to
deprive the authors of their work. Piracy, on the other hand, deprives copyright holders of part of their
income. Although publishers do not create scientific works on their own and do not increase their social
significance creatively, they certainly invest labour and other resources in them, increasing their value. Piracy
can lead to the collapse of the publishing industry, which is currently essential for all researchers.

At the same time, pirated access is the only way for many scientists to obtain scientific articles, as the
cost of legal access to them is too high. Pirated copies of scientific articles do not pose any risks, unlike, for
example, medicines produced in violation of exclusive rights. Pirated copies of articles are not different from
legitimately created ones.

Piracy in the scientific field does not solve the problem of access to scientific information. This signal
indicates the need to change the current approach to copyright protection. Today, the scientific community’s
efforts should be directed at creating a system of free and open communication between researchers [15, p.
28]. The work of publishers can be financed in other ways, mainly by charging for the preparation of an
article for publication.

Conclusions. The constitutional regulation of intellectual property rights in foreign countries can be
found in the works of comparative and constitutional law scholars. They provide examples from a large
number of constitutions, determine the impact of the concepts of intellectual property prevailing in civil law
on the constitutional regulation of the respective countries, analyse specific provisions of foreign
constitutions, and attempt to identify the main stages of evolution of the constitutional regulation of
intellectual property rights. However, it is only the initial stage of studying this vast and diverse issue.

The experience of developed countries and international legal standards on legal regulation of
intellectual property allows us to note the following trends in developing the legal framework of intellectual
property rights. They include the transition from consideration of intellectual rights in the context of cultural
rights and freedoms to the consolidation and interpretation of intellectual rights in the context of economic
rights and freedoms and recognition of the interconnection of intellectual rights with information rights and
freedoms.

The development of information technology has significantly facilitated access to intellectual property
and simplified the commission of offences in this area.

In recent decades, various countries have introduced new criminal law prohibitions to protect
intellectual property and increased sanctions for their violation. Nevertheless, many researchers argue that
the current approach is not socially relevant or practical, believing that the changed world requires other
solutions. They point to the high costs of excessive criminalisation, difficulties in identifying perpetrators,
conflict of jurisdictions, the existence of alternative ways of copyright protection, and the need to ensure free
access to information in the modern world.
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MI’KHAPOJHO-ITPABOBI CTAHIAPTH IIOJO NPABOBOI'O PEI'YJIFOBAHHA
C®OEPH IHTEJIEKTYAJBHOI BJIACHOCTI: 3APYBIXKHUM TOCBI/J

Opep:kaHHSI OXOPOHHM IHTENEKTYaJIbHOI BJIACHOCTI y pi3HMX KpaiHax cBity no XX croJirTs
BBAKAJIOCSA HeEJIETKMM 3aBAAHHAM, OCKIIbKH, 3aKOHOJaBYE perjaMeHTYBaHHS LbOI0 Mpouecy J0CHTh
Bipi3Hss10ca oaHe Bin ogHoro. Came ToMy Bce Oiible ep:kaB 0a:Kkaa10 CUCTeMATH3YBAaTH Ta BUPOOUTH
€IMHU MIXi 10 MPaBOBOT0 PEryJIIOBAHHA 00’ €KTIiB iHTe1eKTYyaJIbHOI BJIACHOCTI caMe Ha Mi’KHAPOTHOMY
pPiBHi.
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IHosiBa Mi’kHapPOAHOT0 3aKOHOAABCTBA 3 iHTEJEKTYaJIbHOI BJACHOCTI MOACHIOETHCS THM, 10 IPaBa
HA pe3yJIbTaTH iHTeJeKTYadbHOI AislJIbHOCTi MAaIOTh BJACTUBICTh “TepUTOPiabHOI 00MeKeHOCTi”, TOOTO
3a BiICYTHOCTI Mi>KHAPOJAHMX Y0/l BOHM BU3HAKOTHCS TA OXOPOHSIOTHCS JIMIIe HA TEPUTOPII Aep:KaBH, Je
BOHH NMEPBHHHO 3’ SIBHJINCA.

CaMe Ha mMparHeHHi MoJgoJaTH BKa3aHy cyNepe4yHicTh 3aCHOBaHA MiKHAPOJHA cHCTeMa HOpPMa-
THBHO-TIPABOBOT0 PEryJIIOBAHHA CYCHUJILHHUX BiTHOCHH, MOB’fI3aHUX 3i CTBOPEHHSM i BHKOPHCTAHHAM
pe3yJbTaTiB iHTeJeKTyaJdbHOI AisuibHOCTI. BoHa B3aeMogie 3 HaliOHATBLHMMM CHCTEMAMH OXOPOHH
iHTeJIeKTyaJIbHOI BJIACHOCTI, 320e3Meuy0un MpaBa TBOPYHUX 0Cid 32 Me:KaMHU iX 1epiKaB.

Y crarTti migkpecieHo, 0 3 ypaxyBaHHsIM iHTeHcH(ikamii MikHAUIOHAJBLHUX €KOHOMIYHHUX i
KYJbTYPHUX 3B’A3KiB 0C00JHBOr0 3HaYeHHs1 Ha0yBa€ yHiikamisi 3axkoHogaBcTBa B cdepi iHTeaeK-
TyaJabHOI BJACHOCTI. YXBaJleHHS] Mi’KHAPOIHMX YIo/l PO3B’fI3y€ LI0 NPo0/ieMy TiJIbKH YacTKOBO. AHAII3
NMOKAa3ye€, 0 PO3BUTOK Mi’KHAPOIHO-NIPABOBOI0 iHCTPYMeHTAapilo He cpuUsi€, a iHOAI I CTPUMY€ PO3BHTOK
NMpaBa iHTeJIeKTYaJbHOI BJACHOCTI, OCKUILKH HOr0 0CHOBOIO CJYIy€ NaHiBHA MApaJuIrMa, 3riIHO 3 SIKOK0
3a0e3Me4eHHs] BHCOKOIO PiBHSI MPABOBOI0 3aXMCTY iHTEJeKTYaJbHHUX NPAB € OCHOBHUM KpHUTepieM
OLIiIHKM 3aKOHOJAaBCTBA.

Y crarTi AocaigxKeHO cydyacHMIl CTaH CyCHJILHUX BiIHOCUH Yy c(epi npaBa iHTe/leKTyaJbHOI BJac-
HOCTi, IMHAMIKY MIKHAPOJIHO-IIPABOBOI0 PeryJl0BaHHs, a4 TAKOK 0C00JMBOCTi 3aKOHOAABYOr0 MPHUCTO-
CYBaHHS /10 CYYaCHHMX NpPiopuTeTiB PO3BUHYTHX KpaiH cBiTY B wiii ramysi.

Kuio4oBi cjioBa: MixkHapojHe NpaBo iHTeleKTyaabHOI BjaacHocTi, nocBin CHIA, 3axuct inresek-
TyaJibHOI BJACHOCTI, IPABOBE PEry/II0BAHHS, IHTEJIEKTYaJIbHA BJIACHICTD.
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